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THE SECRETARY-GENERAL

FOREWORD TO THE GLOBAL MIGRATION GROUP REPORT,
“INTERNATIONAL MIGRATION AND HUMAN RIGHTS:
CHALLENGES AND OPPORTUNITIES ON THE THRESHOLD
OF THE 60TH ANNIVERSARY OF THE UNIVERSAL DECLARATION
OF HUMAN RIGHTS”

October 2008

The Universal Declaration of Human Rights, whose sixtieth anniversary we
celebrate this year, remains the primary international articulation of the fundamental
rights of all members of the human family. To mark the anniversary, the member
agencies of the Global Migration Group have embarked on a timely, collaborative effort
to analyze the challenges of protecting the human rights of international migrants.

This report is the product of that process. Among its main findings is the
assessment that despite the many positive contributions migration makes to the
development of countries of origin and destination, it is essential that migrants are seen
not solely as agents of development. They are human beings with rights that States have
an obligation to protect even when they exercise their sovereign right to determine who
enters and remains in their territory.

Cooperation between governments in countries of origin, transit and destination,
and among non-governmental organizations, civil society and migrants themselves, is
vital for ensuring that international human rights instruments are implemented and that
migrants are aware of their rights and obligations. Groups with special needs, including
migrant children, female labour migrants in the informal sector, trafficking victims and
irregular migrants, as well as refugees and asylum seekers, are particularly deserving of
and entitled to effective protection.

| thank the United Nations Population Fund for initiating this joint project during
its tenure as Chair of the Global Migration Group. The members of the Global Migration

Group are to be commended for making this timely report a reality. | hope it will serve
as a useful tool in our common quest to protect the human rights of migrants, and

I recommend it to a wide global audience.

BAN Kirmoon






Current migration flows have placed the
issue of migration high on the international
agenda. The magnitude and complexity of
the phenomenon is such that international
migration can no longer be considered
peripheral to the mainstream of devel-
opment policies. Today, every country is
affected in some way by migration - either
as country of origin, transit or destination,
or sometimes a combination of these.

In 2005, 191 million people, representing
three per cent of the world population,
resided outside the country of their birth.
Almost one in every ten persons living in
the more developed regions of the world is
amigrant comparedto one out of every sev-
enty persons in the less developed regions.
Sixty per cent of all the world's migrants
live in the more developed regions. The
largest number of migrants live in Europe
(64 million), followed by Asia (53 million)
and Northern America (45 million). Female
migrants make up half of all international
migrants. Female migrants outnumber
male migrants in developed countries.
Three-quarters of all international migrants
are concentrated in only 28 countries and
one in five international migrants lives in
the United States of America!

The almost 200 million persons living out-
side their country of birth are international

migrants of one type or another - whether
living abroad voluntarily or forced by cir-
cumstances beyond their control; whether
seeking a better life or simply a different
one; whether legally admitted to residence
or living a clandestine existence on the
margins of society. And all - irrespective
of their national origin, their race, creed or
color, or their legal status - share with the
nationals of their host community both a
common humanity and rights and respon-
sibilities including the right to expect
decent and humane treatment. While for
many the migration process is an empow-
ering experience, the reality for some is
one of exploitation and abuse, either lim-
ited to the migration journey or experi-
enced while in the country of destination.
Migrant women and children are particu-
larly vulnerable to exploitation, and there-
fore require special attention to ensure that
their human rights are respected.

International migrants are a heterogeneous
group. From highly skilled professionals
to the young men and women who are
smuggled across borders to work in sweat
shops, they include people who have been
in the country for decades and those who
arrived only yesterday. In many situations,
migrants are integrated into the economy
and society of the country in which they live,
their rights are respected, and there are few
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obstacles to their ability to contribute eco-
nomically, socially and culturally. In other
situations, however, migrants' rights are
less respected, and in order to lead secure

Africa: In 2005, there were 17 million inter-
national migrants in Africa, accounting for
1.88 per cent of the African population. The
majority of them, 7.5 million and 4.5 million,
migrated to Western and Eastern Africa,
respectively. In the past decades, there is no
clear trend in the growth rate of the migrant
stock in Africa, with varying rates between
1.86 to -1.68 to 0.68. On average, African
migrant stock increased by 1.39 per cent
between 1960 and 2005.

Asia and Pacific: In 2005, there were 58 million
international migrants in the Asia and Pacific
region, 53 million of them in Asia and 5 mil-
lion in the Pacific. Among the Asian destina-
tions, the majority of international migrants, 23
million and 18 million, move to Western and
South-central Asia. In the Pacific, Australia and
New Zealand account for the vast majority of
migrants (4.7 million). International migrants
in the Pacific represent 15 per cent of the total
population.?

Europe: In 2005, Europe was home to 64 mil-
lion international migrants, representing 9 per
cent of the total population in Europe. Among
the preferred European destinations are the
Eastern and Western European countries with
a migrant stock of 22 million each. Migra-
tion flows to Europe have been continuous
despite a decrease in migration after recruit-
ment stopped in 1973/4. Growing economic
prosperity in Southern European countries
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and productive lives, they need human

rights protection and are indeed entitled to
it. It is often migrants with irregular status

that are most in need of this protection.

as well as the introduction of more restric-
tive immigration policies in Northern Europe
changed the dominance of Northern and
Western European countries as countries of
destination, resulting in an increase in migra-
tion flows to former labour sending countries,
such as Southern European countries, Ireland
and Finland.?

Latin America and Caribbean: The total num-
ber of migrants living in Latin America and the
Caribbean is 6.5 million representing 1 per cent
of the region's total population, while the Latin
American and Caribbean emigrant population
represents 4 per cent of the regional popula-
tion. With some national exceptions, for every
migrant in the region, another 4 people are
found outside of the region. In some countries
of Latin America, the proportion of migrants as
a percentage of the national population borders
10 per cent and is even higher in some Carib-
bean countries.* Many Caribbean nations have
more than 20 per cent of their populations
abroad.®

Northern America: Migration to Northern
America has continuously increased over the
last few decades with an average growth rate
of 2.8 per cent. In 2005, there were 44.5 mil-
lion international migrants living in the United
States of America, Canada, Bermuda, Green-
land and Saint Pierre et Miquelon, represent-
ing 13.5 per cent of the total population in the
region.



Today, migration is at the forefront of
political and legislative agendas in many
countries and is also a topic of continued
public debate at the international level.
While this debate has centered either on
the perceived challenges posed by migra-
tion, or on its contribution to development
and poverty alleviation, the inextricable
connection between migration, develop-
ment and human rights has been insuffi-
ciently explored.

The core principle of the international
human rights regime is that human rights
are universal, indivisible, inalienable, and
interdependent. As set forth in the Univer-
sal Declaration of Human Rights, migrants
are first and foremost human beings,
included in the “everyone” of Article 2:
"Everyone is entitled to all the rights and
freedoms set forth in this Declaration,
without distinction of any kind, such as
race, colour, sex, language, religion, politi-
cal or other opinion, national or social ori-
gin, property, birth or other status.”® The
principle of universality implies that States
of origin, transit, and destination are all
responsible for the protection of migrants'
human rights.

This year, the United Nations is com-
memorating the 60" Anniversary of the
Universal Declaration of Human Rights.
The Declaration embodies the fundamen-
tal universalist idea that all human beings
have rights.

The Convention Relating to the Status
of Refugees was one of the first treaties

concluded after the Universal Declaration
of Human Rights was adopted. It is the key
legal document defining the status of refu-
gees, their rights and the legal obligations
of States. The 1967 Protocol” removed
geographical and temporal restrictions
from the Convention.®

In 1990, the General Assembly adopted
the International Convention on the Pro-
tection of the Rights of All Migrant Work-
ers and Members of their Families. “The
Convention opened a new chapter in the
history of efforts to establish the rights of
migrant workers and to ensure that those
rights are protected and respected.”

In 2000, the United Nations General
Assembly adopted the Protocol to Pre-
vent, Suppress and Punish Trafficking in
Persons, Especially Women and Children'
and the Protocol against the Smuggling
of Migrants by Land, Sea and Air," which
entered into force in 2003 and 2004,
respectively. The Protocols supplemented
the Convention against Transnational
Organized Crime” to prevent and com-
bat trafficking in persons and smuggling
of migrants, protect and assist the victims
of human trafficking, and strengthen the
cooperation among States.

The importance of migration was further-
more raised at various United Nations
conferences. In 1994, the International
Conference on Population and Develop-
ment (ICPD) in Cairo”® pointed to the
need to address all root causes of migra-
tion, especially those related to poverty. It
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set as its objective the encouragement of
more cooperation and dialogue between
countries of origin and destination in order
to maximize the benefits of migration to
those concerned and increase the likeli-
hood that migration has positive con-
sequences for the development of both
sending and receiving countries.

In 2001, the World Conference against
Racism, Racial Discrimination, Xenophobia
and Related Intolerance™ held in Durban,
was a landmark in the struggle to eradicate
all forms of racism. The Conference recog-
nized that migration increased as a result
of globalization, particularly from the South
to the North, and stressed that policies
towards migration should not be based on
racism, racial discrimination, xenophobia
and related intolerance. Furthermore, the
Durban Conference called for a review, and
where necessary, revision of any immigra-
tion policy inconsistent with international
human rights instruments, with a focus on
the elimination of all discriminatory policies
and practices against migrants.

The deprivation of the human right to
development is one of the causes of
migration itself. The Universal Declaration
of Human Rights states that "everyone
as a member of society, has the right to
social security and is entitled to realization,
through national effort and international
cooperation and in accordance with the
organization and resources of each State,
of the economic, social and cultural rights
indispensable for his dignity and the free
development of his personality."®

INTERNATIONAL MIGRATION & HUMAN RIGHTS

The necessity to integrate the analysis
of migration and development policies
is supported by the indivisible, universal
and interdependent character of human
rights - all human beings have human
rights everywhere - for migrants, in their
countries of origin, countries of transit and
countries of destination. A human rights
approach which emphasizes State respon-
sibility for the promotion of economic,
social, cultural, civil and political rights
ab initio may recast development policies
in a way that would reduce emigration
caused by the inability of States to ensure
the exercise of nationals of their right to
development.

More work is needed to implement the
goals of the 1986 United Nations Declara-
tion on the Right to Development, “States
have the right and the duty to formulate
appropriate national development policies
that aim at the constant improvement of
the well-being of the entire population and
of all individuals."'®

The need to treat migration and develop-
ment policies together has now been given
global prominence by the Global Forum on
Migration and Development (GFMD). The
Global Forum is an initiative of the interna-
tional community to address the relation
between migration and development in
a practical and action-oriented way. The
GFMD was proposed by the UN Secretary-
General and his Special Representative on
International Migration and Development
at the High Level Dialogue on Interna-
tional Migration and Development” on



14-15 September 2006 within the frame-
work of the General Assembly of the
United Nations. Its inaugural meeting was
held in Brussels in July 2007 under the
chairmanship of the Government of Bel-
gium. This year the Global Forum is being
hosted in Manila by Government of the
Philippines.'®

International migration has tended to be
seen primarily in development terms, as
a response to disparities in income levels
and as a means to create employment
opportunities. Unemployment and poverty
are often the ‘push factors’ which impel
individuals to leave their home countries,
while cross border differences in wage
levels and labour demand are the 'pull fac-
tors’ which direct them to more developed
economies.”” Migrants contribute to devel-
opment in their home countries through
remittances, and to their host countries
through their work and cultural diversity,
and - in some countries - to population
growth and change in age structure.

However, not enough attention has been
paid to the role of human rights during the
migration process or to the ways in which
a lack of respect for the human rights
of migrants in the countries of destina-
tion reduces their ability to contribute to
development. When migration is not also
approached from this perspective, two dif-
ficulties arise: first - and self evidently -the
protection of migrants is not given priority
and secondly, where migration is seen only
in economic terms, migrants may come to
be regarded more as commodities, rather

than as individuals entitled to the full
enjoyment of their human rights.?°

Traditionally, both in countries of origin and
in recipient States, such an approach has
been largely underpinned by cost-benefit
analyses. For instance, remittances have
become an important source of income
for many countries of origin, while many
industries and service providers in host
societies benefit from a migrant-based
labour force. There is general agreement
that the beneficial effects of migration in
terms of poverty reduction, development
and wealth creation is higher than the
human resources and financial costs spent
by States to invest in new technologies to
protect their borders and for the provision
of social services.

While this type of analysis is necessary, it
is incomplete because it fails to take into
account the right to human dignity of all
migrants. It is often violence, social and
economic exclusion, poverty, lack of access
to basic services, inequality of opportuni-
ties, and multiple aspects of discrimination
that force people to leave their communi-
ties and livelihoods. Human dignity is also
at stake in countries of destination when
migrants are subject to violence, abuse
and discrimination.. If countries of origin
and destination are to reap the full devel-
opment benefits of migration - not just
counted in terms of volume of remittances
and cheap labour, respectively, but also in
terms of the linguistic and cultural value
that migrants may bring - it is essential
to address the social and human rights
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aspect of migration as well as the more
obvious economic gains.

International Migration and Human Rights.
Challenges and Opportunities on the Thresh-
old of the 60" Anniversary of the Universal
Declaration of Human Rights considers the
human rights framework governing migra-
tion, arguing that migrants are not simply
agents of development, but human beings
with rights which States, exercising their
sovereign right to determine who enters
and remains in their territory, have an obli-
gation to protect. Indeed, respecting and
protecting the human rights of migrants
enables them to contribute to develop-
ment and share in its benefits; this includes
the development of migrants, their coun-
tries of origin and their host countries. The
report seeks to provide States with guid-
ance in order to promote lawful conditions
of migration and manage it using a human
rights-based approach.

It is first and foremost the responsibil-
ity of governments to protect the human
rights of migrants. International human
rights provisions can also be enforced in
international and domestic courts in cases
brought by individuals and public institu-
tions (public defense, ombudspersons,
etc.). However, no international human
rights provision, or any other law is “self-
enforcing." It is principally through the
vigilance of civil society that violations of
human rights are brought to light. Civil
society organizations, including non-gov-
ernmental organizations, labour unions,
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migrant associations, and religious bod-
ies have an important role to play in the
efforts to protect the human rights of all
categories of migrants.

The work of 14 member agencies of the
Global Migration Group, this publication is
divided into seven chapters. The introduc-
tion highlightsthe magnitude and complex-
ity of current migration flows and points
out the important role of human rights in
the migration and development discourse.
Chapter Il describes the various catego-
ries of migrants, and provides a regional
overview of migration. Chapter Il provides
the legal framework underpinning the
issue of human rights, especially as they
relate to migrants. Chapter IV describes
the major challenges in the protection of
the human rights of migrants. Chapter
V' highlights migration and development
linkages and focuses on making migration
work for development. Chapter VI points
out the importance of age and sex-disag-
gregated migration data to monitor and
assess the effectiveness of measures to
safeguard the human rights of migrants.
The concluding chapter presents the key
messages regarding the protection of the
human rights of migrants. The report also
includes three appendices: Appendix A - a
brief summary of the activities of the 14
agencies comprising the Global Migration
Group; Appendix B - relevant migration
and human rights instruments and Appen-
dix C - the number of countries that have
adopted key United Nations legal instru-
ments on international migration.



Il. Definitions

There is a lack of universally accepted
definitions in the area of international
migration. Definitions in this area are often
vague, controversial or contradictory. This
stems to some extent from the fact that
migration is a phenomenon which has tra-
ditionally been addressed at the national
level. Therefore the usage of migration
terms differs from country to country. Fur-
thermore, within a country, terms can vary
in meaning or implication. Definitions may
also vary according to a given perspective
or approach.?!

A. International Migrant

1. Irregular Migrant

An irregular migrant is every person who,
owing to undocumented entry or the
expiry of his or her visa, lacks legal sta-
tus in a transit or host country. The term
applies to migrants who infringe a coun-
try's admission rules and any other per-
son not authorized to remain in the host
country (also called clandestine/ illegal/
undocumented migrant or migrant in an
irregular situation).??

2. Female Migrant

Women and girls who move from their
country of origin in ever increasing
numbers make up the ranks of female

migration. Indeed, over the last five
decades there has been a steady increase
of female migration. Women now move
around more independently and no longer
solely in relation to their family position or
under a man's authority.

3. Migrant Child

The category of migrant child refers to the
person who is according to the law of the
relevant country, below the age of eigh-
teen years unless under the law applicable
to the child, majority is attained earlier.??
Unaccompanied migrant children can be
defined as migrant children “who migrate
across national borders separately (though
not necessarily divorced) from their fami-
lies, and include within this definition four
broad categories defined by the primary
purpose of travel: (a) Children who travel
in search of opportunities, whether educa-
tional or employment related (b) Children
who travel to survive - to escape persecu-
tion or war, family abuse, dire poverty (c)
Children who travel for family reunion - to
join documented or undocumented fam-
ily members who have already migrated®*
(d) Children who travel in the context of
exploitation (including trafficking)."?®

4. Migrant Worker

A documented migrant worker is a person
who enters a State, to stay and to engage
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in a remunerated activity in the State of
employment pursuant to the law of that
State and to international agreements to
which that State is a party.?®

* "The term “migrant worker” refers
to a person who is to be engaged,
is engaged or has been engaged in
a remunerated activity in a State of
which he or she is not a national.?’

* The term “frontier worker" refers to
a migrant worker who retains his or
her habitual residence in a neighbour-
ing State to which he or she normally
returns every day or at least once a
week;

*  The term "seasonal worker” refers to
a migrant worker whose work by its
character is dependent on seasonal
conditions and is performed only dur-
ing part of the year;

*  The term "seafarer”, which includes a
fisherman, refers to a migrant worker
employed on board a vessel registered
in a State of which he or she is not a
national;

* The term “worker on an offshore
installation” refers to a migrant worker
employed on an offshore installation
that is under the jurisdiction of a State
of which he or she is not a national;

*  The term "“itinerant worker" refers to a
migrant worker who, having his or her

habitual residence in one State, has
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to travel to another State or States for
short periods, owing to the nature of
his or her occupation;

The term “project-tied worker" refers
to a migrant worker admitted to a State
of employment for a defined period to
work solely on a specific project being
carried out in that State by his or her
employer;

The term  “specified-employment

worker" refers to a migrant worker:

* who has been sent by his or her
employer for a restricted and
defined period of time to a State of
employment to undertake a spe-
cific assignment or duty; or

* who engages for a restricted and
defined period of time in work that
requires professional, commercial,
technical or other highly special-
ized skill; or

* who, upon the request of his or her
employer in the State of employ-
ment, engages for a restricted and
defined period of time in work
whose nature is transitory or brief;

* whois required to depart from the
State of employment either at the
expiration of his or her authorized
period of stay, or earlier if he or she
no longer undertakes that specific
assignment or duty or engages in
that work.

Theterm "self-employed worker" refers
to a migrant worker who is engaged in
a remunerated activity otherwise than



under a contract of employment and
who earns his or her living through
this activity normally working alone
or together with members of his or
her family, and to any other migrant
worker recognized as self-employed
by applicable legislation of the State of
employment or bilateral or multilateral
agreements."?8

An environmental migrant is characterized
as a person who, for compelling reasons of
sudden or progressive change in the envi-
ronment that adversely affects his/her life
or living conditions, is forced to leave his/
her habitual home and cross a national
border, or chooses to do so, either tem-
porarily or permanently. Environmental
migrants may be distinguished between
two categories:

*  Environmentally motivated migrants
are defined as those persons who
“pre-empt the worst by leaving before
environmental degradation results in
devastation of their livelihoods and
communities. These individuals may
leave a deteriorating environment that
could be rehabilitated with proper pol-
icy and effort."?° Their movement may
be temporary or permanent.

*  Environmental forced migrants are
defined as those persons who “are
avoiding the worst. These individu-
als have to leave due to a loss of
livelihood, and their displacement is
mainly permanent. Examples include

displacement or migration due to sea
level rise or loss of topsoil."3¢

“The term refugee shall apply to any per-
son who: 1) has been considered a refugee
under the Arrangements of 12 May 1926
and 30 June 1928 or under the Conven-
tions of 28 October 1933 and 10 February
1938, the Protocol of 14 September 1939 or
the Constitution of the International Refu-
gee Organization; Decisions of non-eligi-
bility taken by the International Refugee
Organization during the period of its activi-
ties shall not prevent the status of refugee
being accorded to persons who fulfill the
conditions of paragraph 2 of this section;
2) as a result of events occurring before 1
January 1951°" and owing to well-founded
fear of being persecuted for reasons of
race, religion, nationality, membership of a
particular social group or political opinion,
is outside the country of his nationality and
is unable or, owing to such fear, is unwill-
ing to avail himself of the protection of that
country; or who, not having a nationality
and being outside the country of his for-
mer habitual residence as a result of such
events, is unable or, owing to such fear, is
unwilling to return to it. In the case of a per-
son who has more than one nationality, the
term "the country of his nationality” shall
mean each of the countries of which heis a
national, and a person shall not be deemed
to be lacking the protection of the coun-
try of his nationality if, without any valid
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reason based on well-founded fear, he has
not availed himself of the protection of one
of the countries of which he is a national 3
International refugee law and, more gen-
erally, the international refugee protection
system provides for a specific regime of
human rights protection for a specific cat-
egory of persons: those who can no longer
rely on their country of nationality or habit-
ual residence for respect, protection and
fulfilment of their human rights and funda-
mental freedoms."*3 The working definitions
of who has suffered persecution are left to
adjudication by national legal systems and
can vary from country to country.

2. Asylum Seeker

An asylum seeker is a person seeking to be
admitted into a country as a refugee and
awaiting decision on his/her application
for refugee status under relevant interna-
tional and national instruments. Persons
seeking asylum flee persecution based on
race, religion, nationality, membership of
a particular social group or political opin-
ion, or political reasons, including conflict
and war. In case of a negative decision,
they must leave the country and may be
expelled, as may any alien in an irregu-
lar situation, unless permission to stay is
provided on humanitarian or other related
grounds.?*

C. Types of Migration

1. Forced Migration
Forced migration is a general term to
describe a migratory movement in which
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an element of coercion exists, includ-
ing threats to life and livelihood, arising
from natural or man-made causes, such
as movements of refugees and internally
displaced persons as well as people dis-
placed by political instability, conflict, nat-
ural or environmental disasters, chemical
or nuclear disasters, famine, or develop-
ment projects.?®

2. Transit Migration

Transit migration refers to the regular or
irregular movement of a person through
any State on any journey to the State of
employment or from the State of employ-
ment to the State of origin or the State of
habitual residence.?®

3. Return Migration

Return migration refers to the "movement
of a person returning to his/her coun-
try of origin or habitual residence usually
after spending at least one year in another
country. This return may or may not be
voluntary. Return migration includes vol-
untary repatriation."?’

D. Trafficking and Smuggling

While there are often overlaps of migra-
tion methods between human trafficking
and migrant smuggling, the key difference
between the smuggling of migrants and
human trafficking is the element of exploi-
tation. This difference is clarified by the
international definitions of trafficking3® and
smuggling®® provided under the respec-
tive United Nations Protocols. Those who




are smuggled are left to their own devices
at the point of destination whereas those
who are trafficked remain under the con-
trol of their traffickers who continue to
exploit them at the point of destination.
Trafficking in persons and smuggling of
migrants are distinct, but they represent
overlapping issues. Their legal definitions
contain common elements. Actual cases
may involve elements of both crimes
or they may shift from one to the other.
Many victims of human trafficking begin
their journey by consenting to be smug-
gled from one State to another. Smuggled
migrants may later be tricked or coerced
into exploitive situations and thus become
victims of human trafficking.*®

Trafficking in persons is a crime against
a person that involves the abuse of his/
her human rights through exploitation.
Human trafficking can also involve legal
migration methods between States. It can
occur internally within countries and does
not necessarily have to be transnational
in nature. Alternatively, human traffick-
ing can involve the kidnapping or abduc-
tion of a person who is then consequently
subjected to forced migration. Human
trafficking often involves a number of
additional offences against the trafficked
persons that are also in violation of human
rights, for example, rape, physical abuse
or unlawful confinement.

The United Nations Protocol to Prevent,
Suppress and Punish Trafficking in Per-
sons, Especially Women and Children

defines human trafficking under Article
3 (a) as follows: "Trafficking in persons"”
shall meanthe recruitment, transportation,
transfer, harbouring or receipt of persons,
by means of the threat or use of force or
other forms of coercion, of abduction, of
fraud, of deception, of the abuse of power
or of a position of vulnerability or of the
giving or receiving of payments or benefits
to achieve the consent of a person hav-
ing control over another person, for the
purpose of exploitation. Exploitation shall
include, at a minimum, the exploitation of
the prostitution of others or other forms of
sexual exploitation, forced labour or ser-
vices, slavery or practices similar to slav-
ery, servitude or the removal of organs."'

Smuggling of migrants refers to assisting a
person who is not a national or permanent
resident to enter and remainin a State with-
out complying with the necessary require-
ments for legally entering and remaining in
the State. In addition to smuggling per se,
the Smuggling of Migrants Protocol also
covers the offence of enabling illegal resi-
dence. The intention in establishing this
offence is to include cases where the entry
of migrants is through legal means, such
as visitors' permits or visas, but the stay
is through resorting to illegal means. In
response to improved border control mea-
sures, the number of irregular migrants
who turn to the services of smugglers to
migrate has risen significantly. In order to
maximize their profits, it is increasingly
the case that smugglers knowingly offer
migration services that are more risky in
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order to lower transport and facilitation of
entry costs and increase the cost of smug-
gling. Smuggling of migrants is always
transnational in nature.*?

The United Nations Protocol on the Smug-
gling of Migrants by Land, Sea and Air
defines migrant smuggling under Article 3
(@) as follows: "Smuggling of migrants shall
mean the procurement, in order to obtain,
directly or indirectly, a financial or other
material benefit, of the illegal entry of a per-
son into a State Party of which the person is
not a national or a permanent resident."*

An immigrant is a person belonging to,
or owing an allegiance to, one State and
moving into another State for the purpose
of settlement.

The term national equals the term citizen
and refers to a person, who, "either by birth
or naturalization, is a member of a political
community, owing allegiance to the com-
munity and being entitled to enjoy all its
civil and political rights and protection; a
member of the State, entitled to all its priv-
ileges; a person enjoying a nationality of a
given State."* The term non-national (also
referred to as “alien”) includes temporary
foreign workers, refugees, successful and
unsuccessful asylum-seekers, trafficked
persons and undocumented individuals.
The category also encompasses stateless
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persons, those people who have never
acquired citizenship of the country of their
birth, have lost their citizenship and have
no claim to citizenship of another State,
children born in States that recognize only
the jus sanguinis principle of citizenship; and
children born in a State to non-nationals
who inherit their parents’ statelessness.

The 1951 Convention Relating to the Sta-
tus of Refugees laid down the principle of
non-refoulement according to which "no
Contracting State shall expel or return
("refouler") a refugee in any manner what-
soever to the frontiers of territories where
his life or freedom would be threatened on
account of his race, religion, nationality,
membership of a particular social group or
political opinion.” This principle cannot be
“claimed by a refugee, whom there are rea-
sonable grounds for regarding as a danger
to the security of the country in which he
is, or who, having been convicted by a final
judgment of a particularly serious crime,
constitutes a danger to the community
of that country.”® “The concept of non-
refoulement also includes the prohibition
of any form of forcible removal, whether
direct or indirect, to a threat to torture,
cruel, inhuman or degrading treatment or
punishment."®

In this report the term detention is used to
indicate both administrative deprivation of
liberty, or remand custody, and incarcera-
tion or imprisonment resulting from crimi-
nal charges or sentencing.?’



lll. The Legal Framework

Respect forthe humanrights of all migrants
is a fundamental duty of all States and
must underly all policies and practices
with respect to their treatment by public
authorities in all situations. Laws, policies
and practices in the country of origin, tran-
sit and destination all impact on the pro-
tection of the human rights of migrants.

The protection of migrants is a key issue
in the current era of globalization. Indeed,
as it is becoming increasingly obvious
that economic globalization also implies
increased human mobility, the protection
of people on the move needs to be revis-
ited to address new challenges. Migrant
labour is now vital to many developed as
well as less developed economies, while
migrants' remittances have become the
lifeline for numerous households in coun-
tries of origin. The economic importance
of migration calls for appropriate mea-
sures to address its human dimension,
including notably migrants' rights and
responsibilities.

A range of human rights instruments
exists at the international level promoting
the human rights of all migrants, including
specific instruments on the protection of
women and children that apply equally to
migrant women and children. While gov-
ernments have broad sovereign powers in

determining nationality, admission, condi-
tions of stay and removal of non-nationals,
once a non-national is in the territory of a
State, the State must respect and ensure
the human rights of "all individuals within
its territory and subject to its jurisdiction...
without distinction of any kind, such as
race, color, sex, language, religion, politi-
cal or other opinion, national or social ori-
gin, property, birth or other status". Prima
facie, therefore, the rights contained in
these instruments are guaranteed to all
persons present in a State: nationals and
non-nationals alike, regardless of legal sta-
tus, gender or age.

International human rights instruments
constitute a legal framework for the pro-
tection of all migrants. The status of irreg-
ular migrants should not be used as justifi-
cation for the violation of their rights.*®

Over the last few decades, as more States
have agreed to binding international
human rights treaties, a major change has
taken place in the way in which the rights
of non-nationals are protected. This has
involved a shift beyond the classic system
of diplomatic and consular protection by
the migrants’ State of nationality, towards
the direct protection of the individual under
international human rights norms. While
States may expel or remove migrants who
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are illegally on their territory, international
human rights law is clear in its require-
ment that the State should generally pro-
tect their rights without discrimination
for as long as they remain on its territory,
irrespective of their immigration status.
Expulsion must not breach international
law and human rights may be relevant in
the determination of the lawfulness of an
expulsion.?

At the centre of all human rights treaties
is the prohibition of discrimination, which
prescribes equal protection to nationals
and non-nationals alike. The fundamen-
tal rights protections contained in the
two International Covenants; the Inter-
national Covenant on Civil and Political
Rights (ICCPR)*® and the International
Covenant on Economic, Social and Cul-
tural Rights (ICESCR),°" and in the con-
ventions prohibiting racial discrimination
(International Convention on the Elimina-
tion of All Forms of Racial Discrimination,
ICERD),*? protecting the rights of children
(Convention on the Rights of the Child,
CRC),>? prohibiting discrimination against
women (Convention on the Elimination
of All Forms of Discrimination against
Women, CEDAW),>* prohibiting torture
(Convention against Torture, CAT),>®> and
prohibiting discrimination against disabled
persons (Convention on the Rights of Per-
sons with Disabilities, CRPD),>® apply uni-
versally to nationals and to all migrants,
regardless of their immigration status.
Thus the International Covenant on Civil
and Political Rights (ICCPR) protects the
rights of ‘all individuals within its territory
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and subject to its jurisdiction” without dis-
tinction; it guarantees to all persons equal-
ity before the law and equal protection by
the law without any discrimination.

The Human Rights Committee has set
out the general rule - with narrow excep-
tions® - that each of the rights under the
Covenant must be guaranteed without
discrimination between nationals and non-
nationals (referred to as “aliens”). It has
noted that the Covenant does not recog-
nize the right of non-nationals to enter or
reside in a State's territory; that consent for
entry may be given subject to conditions
relating, for example, to movement, resi-
dence and employment; and that a State
may also impose general conditions upon
a non-national who is in transit. However,
once within the territory of a State, non-
nationals are entitled to the rights set out
in the Covenant.

The Committee has been explicit that
enjoyment of these rights is not limited
to nationals: “but must also be available
to all individuals, regardless of nationality
or statelessness, such as asylum seekers,
refugees, migrant workers and other per-
sons, who may find themselves in the ter-
ritory or subject to the jurisdiction of the
State Party.">®

Similarly, in its 2004 General Recommen-
dation on Discrimination against Non-Cit-
izens, the Committee on the Elimination
of Racial Discrimination (CERD) urged
States to ensure that legislative guaran-
tees against racial discrimination “apply to



non-citizens regardless of their immigra-
tion status."

The International Convention for the Pro-
tection of the Rights of All Migrant Workers
and Members of their Families (ICRMW )&°
applies the human rights contained in the
general human rights instruments to the
specific situation of migrant workers and
members of their families and in addition
requires States to collaborate in combating
irregular migration. Under the Convention,
States are required to 1) take measures
against the dissemination of misleading
information, 2) detect and eradicate irreg-
ular movement of migrants, and 3) impose
effective sanctions on those who organize
and operate such movements.

The creation of the post of the Spe-
cial Rapporteur on the Human Rights of
Migrants by the United Nations was an
effort to “examine ways and means to
overcome the obstacles existing to the
full and effective protection of the human
rights of migrants, including obstacles
and difficulties for the return of migrants
who are undocumented or in an irregular
situation.”® The mandate of the Special
Rapporteur was created in 1999 by the

Commission on Human Rights, pursuant
to Resolution 1999/44. Among the main
functions of the Special Rapporteur are
to take into account a gender perspective
when requesting and analyzing informa-
tion, as well as to give special attention to
the occurrence of multiple discrimination
and violence against migrant women. Ms.
Gabriela Rodriguez Pizarro from Costa Rica
served as Special Rapporteur from 1999
to 2005. Since 2005 Mr. Jorge A. Busta-
mante from Mexico holds this position.

The Special Rapporteur of the Subcom-
mission on the Promotion and Protection
of Human Rights, Mr. David Weissbrodt,
prepared a final report on the rights of
non-citizens,®” which provides a synthesis
of the general principles of and specific
exceptions to the rights of non-citizens
under international human rights law
together with a brief identification of some
of the areas in which these rights are not
being respected. The report concludes
that there is a large gap between the rights
that international human rights law guar-
antee to non-nationals and the realities
they must face. In many countries there
are institutional and endemic problems
confronting non-nationals.
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The International Covenant on Civil and Political
Rights enumerates the civil and political rights
which all persons within the State's territory or
within its jurisdiction should enjoy. It forbids
the discrimination between nationals and non-
nationals, with narrow exceptions for political
rights that are explicitly guaranteed to nation-
als, and freedom of movement.

The International Covenant on Economic, Social,
and Cultural Rights establishes that States shall
protect the rights of all individuals—regardless
of citizenship—to work, just and favourable
conditions, an adequate standard of living,
good health, and other economic, social and
cultural rights.

The International Convention on the Elimination
of All Forms of Racial Discrimination prohibits
all discrimination on the basis of race, colour,
descent or national or ethnic origin. It allows
distinctions to be made between nationals and
non-nationals, provided that such distinctions
do not result in discrimination against any par-
ticular group and that they do not affect the
equal enjoyment of rights guaranteed to all
persons under the relevant international human
rights instruments.

The International Convention on the Protection of
the Rights of All Migrant Workers and Members
of their Families defines the rights of migrants
in every country regardless of their legal status,
inter alia, guaranteeing equal treatment and
working conditions on par with nationals. It also
provides additional rights for migrant workers
and members of their family who reside in the
country lawfully.

The Protocol to Prevent, Suppress and Punish Traf-
ficking in Persons, Especially Women and Children
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requires States to prevent the trafficking in
persons and to protect and assist persons who
become victims of human trafficking. The
Protocol calls for greater cooperation among
States and different stakeholders in order to
achieve these objectives.

The Convention on the Rights of the Child estab-
lishes that all children within the jurisdiction of
a State Party shall have the right to a name and
to acquire a nationality; the Convention also
provides that States Parties shall ensure the
implementation of these rights, in particular
when the child would otherwise be stateless.

The CRC Optional Protocol on the Sale of Chil-
dren provides a legal framework to prevent and
punish sale of children, child prostitution and
child pornography. This Protocol also deals
with the issue of protection of child victims of
these crimes both when they enter in contact
with the criminal justice system as victims or
witnesses and more generally with respect to
their recovery and reintegration.

The CRC Optional Protocol on the Involvement of
Children in Armed Conflict establishes the obliga-
tion to take all feasible measures to prevent the
participation in hostilities by persons under the
age of 18 years, notably by ensuring that there
is no compulsory recruitment into the armed
forces under this age and by criminalizing the
recruitment by armed groups. The Protocol
sets forth a duty to provide victims of such acts
with recovery and reintegration measures.

The Convention on the Elimination of All Forms
of Discrimination against Women defines what
constitutes discrimination against women and
sets up an agenda for national action to end
such discrimination.



The Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment and Punishment
prohibits all forms of torture and ill-treatment.
It also prohibits the refoulement of any person
to another State where there are substantial
grounds for believing that he or she would be in
danger of being subjected to torture.

The Convention on the Reduction of Statelessness
and the Convention on Status of Stateless People
refer to stateless persons who are not refugees
and therefore establish the rights of persons
who do not fall within the scope of the Conven-
tion Relating to the Status of Refugees.

A review of international migration law
reveals an impressive machinery of instru-
ments defining and protecting the human
rights of migrants. There is no need for
further instruments, but there is a need to
intensify efforts across the board to ensure
that the human rights commitments States
have entered into at the international level
are effectively put into practice.

In the multi-faceted migration and devel-
opment equation, it is vital to strengthen
the role and action of human rights instru-
ments and mechanisms in protecting the
human rights of migrants and in address-
ing their vulnerability, especially in consid-
eration of the most vulnerable groups of
migrants including children, women and
irregular migrants. This should proceed in
parallel with educating duty bearers about
their obligations and responsibilities to
protect migrants.

The Protocol Against Smuggling of Migrants
by Land, Sea and Air has as its objective the
reduction of organized crime groups abusing
migrants. It calls for greater cooperation and
the exchange of information and other appro-
priate  measures, including socio-economic
measures, at the national, regional and interna-
tional levels, to achieve this objective.

The Convention on the Status of Refugees estab-
lishes the rights of individuals of asylum and
the responsibility of States granting asylum.

The shared responsibility of States to
protect the human rights of migrants is
reflected in Part VI of the International
Convention on the Protection of the Rights
of All Migrant Workers and Members of
their Families (ICRMW), entitled "“Pro-
motion of sound, equitable, humane and
lawful conditions in connection with inter-
national migration of workers and mem-
bers of their families”. It provides concrete
guidance for the consultation and coop-
eration among States in order to develop
migration policies that are consistent with
human rights norms.

It is essential that States maintain appro-
priate services to deal with issues of inter-
national migration.®® Such services should
formulate and implement migration poli-
cies as well as exchange information,

INTERNATIONAL MIGRATION & HUMAN RIGHTS



consult and cooperate with the competent
authorities of other States. They should
also be responsible for providing appropri-
ate information on policies, laws and regu-
lations relating to migration and employ-
ment and on agreements with other States
in this field. Finally, these services should
be in charge of providing assistance to
migrants regarding authorizations and
formalities in preparation for their orderly
migration. The provision of information is
especially important in the case of pro-
spective female migrants who have less
access to adequate information about legal
channels of migration. Being equipped
with insufficient information gives women
less chance of migrating legally and there-
fore forces them to migrate clandestinely.
When legal channels are not available,
many women see trafficking or smuggling
as the only option to cross the border. This
places them at increased risk of exploita-
tion and abuse. Women are among the
most vulnerable throughout the migration
process.

The provision of reliable information is
crucial for the promotion of lawful condi-
tions of migration. In fact, lack of informa-
tion may often cause migrants to unwit-
tingly break laws and regulations, or may
lead them to leave their country of origin
without proper preparation, rendering
their life in the country of destination more
difficult.

Provision of information about lawful con-
ditions of migration should go hand in hand

with appropriate measures against the
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dissemination of misleading information,®*
such as that provided by smugglers and
traffickers. Countries of origin, transit and
destination should increase their efforts
to eradicate smuggling and trafficking of
migrants that cause the death of hundreds
of people every year and trauma for thou-
sands more. This phenomenon can only
be combated through close cooperation
of all countries concerned. Effective sanc-
tions should be imposed on persons and
groups which organize the smuggling and
trafficking of migrants, while recognizing
the needs for protection of the victims of
these crimes. Victims of trafficking should
be dealt with in full compliance with the
Office of the High Commissioner for
Human Rights (OHCHR) Recommended
Principles and Guidelines on Human
Rights and Human Trafficking.®®

States must also take the requisite mea-
sures, legislative or otherwise, to reduce
to the fullest extent possible the number
of workers outside the formal economy,
workers who as a result of that situation
have no protection.®® Migrants in an irreg-
ular situation are among the most vulner-
able persons in any society and are not in
a position to defend themselves against
exploitation by their employers. Many
female migrants are found in the informal
sector of the economy, which points to a
transnational labour market composed of
networks of women who work as house-
keepers, personal caretakers, street ven-
dors, waitresses and bartenders, among
other activities. Working without adequate
protection makes women more vulnerable



to exploitation and human rights abuses,
including low wages, illegal withholding of
wages, and illegal and premature termi-
nation of employment. Women are often
found in gender-segregated and unregu-
lated sectors of the economy which are
typically unprotected by local labour leg-
islation.¢’” The plight of migrant domestic
workers merits special attention, as their
human rights are least protected. Coun-
tries of destination should therefore make
it their priority to ensure that the basic
rights of irregular migrants or those in the
informal economy are protected, includ-
ing their right to equal treatment with
respect to remuneration and conditions of
work. As reflected in the preamble of the
Migrant Workers' Convention (ICRMW),
the enforcement of equality of treatment of
irregular migrant workers will remove the
incentive for employers to have recourse
to their services.

Migrants search for work in countries
where the labour market is in need of their
services. Efforts to end employment of
workers in an irregular situation should
thus go hand in hand with opening up
channels for lawful migration in order to
meet the local labour demand. Coopera-
tion among countries of origin and coun-
tries of destination can prove very help-
ful in this respect, both for discouraging
irregular migration and for encouraging
applications for lawful migration.

Strict supervision of recruitment opera-
tions in countries of origin is also an
important tool in preventing unlawful

practices, including trafficking. Guidance
can be found in Article 66 of the Migrant
Workers Convention (ICRMW), which
restricts the right to undertake operations
for the recruitment of migrant workers to
the public services of the country of origin,
or, if a bilateral agreement exists, the pub-
lic services of the country of employment.
A public recruitment body may also be
established by virtue of a bilateral or mul-
tilateral agreement between countries. As
far as private agencies or employers are
concerned, they should only be allowed
to recruit migrant workers if they have
obtained the requisite authorization by the
public authorities of the countries con-
cerned and under their supervision.

Although differences exist regarding the
sex distribution among the various regions
in the world, women comprise nearly half
of all migrants today, approximately 94.5
million or 49.6 per cent of the 190.6 mil-
lion persons worldwide living outside
their countries of origin in 2005. Female
migrants account for 52.2 per cent of all
migrants in the developed countries and
constitute 45.7 per cent of all international
migrants in developing countries.

A number of human rights instruments
exist to protect the rights of women and
girls who migrate. The Convention on the
Elimination of all Forms of Discrimination
against Women (CEDAW)®® defines what
constitutes discrimination against women
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and sets up an agenda for national action to
end such discrimination.®® The International
Conventiononthe Protection of the Rights of
All Migrant Workers and Members of their
Families (ICRMW) addresses the rights of
migrant workers and their family members
in both regular and irregular situations dur-
ing the entire migration process: departure,
transit, destination and return, and provides
useful guidance for States on how to ensure
that migration is managed humanely. The
complementary ILO Convention 97 on
Migration for Employment’® provides spe-
cific standards regarding female migrant
worker employment and occupation. The
Convention for Suppression of the Traffic
in Women and Children” provides protec-
tion for women seeking employment in
another country.”? Regulations require the
protection of migrant women not only at
the points of departure and arrival, but also
during the journey.”?

Among other international mechanisms
relevant to female migrants is the Protocol
of Palermo including the Protocol to Pre-
vent, Suppress and Punish Trafficking in
Persons especially Women and Children,
supplementing the United Nations Con-
vention against Transnational Organized
Crime’ requiring States to take measures
to promote the rights of female migrants.”
Standards for protecting female migrants’
rights are also found in the Programme of
Action of the International Conference on
Population and Development (ICPD Pro-
gramme of Action),’”® the Beijing Declara-
tion and Platform for Action,”” and General
Assembly Resolution 58/14378 on Violence
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against Women Migrant Workers. A num-
ber of protection mechanisms deriving
from the United Nations Charter’® are rel-
evant to promoting the rights of migrant
women as well. The mandate of the Spe-
cial Rapporteur, established by the Human
Rights Council, is one such mechanism. Of
particular relevance for female migrants
are the Special Rapporteurs on a) Violence
against Women:; b) Trafficking in Persons,
especially Women and Children; and ¢)
the Human Rights of Migrants.8® The
Special Rapporteur on the Human Rights
of Migrants, Jorge Bustamante, reiterated
the need for a comprehensive approach to
female migrants’ human rights in order to
ensure that women and girls who migrate
had a framework for protection and enjoyed
rights appropriate and adequate to their
particular vulnerable situations.®!

The ICPD Programme of Action specifi-
cally referred to the objective of eliminat-
ing discriminatory practices against doc-
umented migrants, especially women,
children and the elderly.8? It stated that
women and children who migrate as fam-
ily members should be protected from
abuse and denial of their human rights by
their sponsors, and urged governments to
consider extending their stay, within limits
of national legislation, should the family
relationship dissolve.®3

The Beijing Platform for Action called for,
inter alia, the provision of gender-sensi-
tive human rights education and training
for public officials, including police and
military personnel, corrections officers,



health and medical personnel, and social
workers, including people who deal with
migration and refugee issues.®* It urged
governments to “promote an active and
visible policy of mainstreaming a gender
perspective in all policies and programmes
related to violence against women and
actively encourage, support and imple-
ment measures and programmes aimed
at increasing the knowledge and under-
standing of the causes, consequences and
mechanisms of violence against women
among those responsible for implement-
ing these policies, such as law enforce-
ment officers, police personnel and judi-
cial, medical and social workers, as well as
those who deal with minority, migration
and refugee issues, and develop strate-
gies to ensure that the revictimization of
women victims of violence does not occur
because of gender-insensitive laws or judi-
cial or enforcement practices."®

The Convention on the Rights of the Child
(CRC) defines a child as "every human being
below the age of eighteen years unless,
under the law applicable to the child, major-
ity is attained earlier" (Article 1). Whether
on their own or in company with adults
(family or non-family), children as migrants
move across borders in search of survival,
security, education, improved standards of
living and protection from abuse.

The CRC and its Optional Protocols are an
effective point of reference for all children

affected by migration, regardless of their
migration status.®® International human
rights instruments on migration, such as
the International Convention on the Rights
of All Migrant Workers and Members of
their Families and the ILO Conventions,
also provide comprehensive guidance on
ensuring the rights of migrant children (see
Appendix B). The ICRMW provides for the
rights of migrant children, regardless of
their immigration status, to have a name,
to registration of birth and to a nationality.
It also provides the basic right of access
to education on the basis of equality of
treatment with nationals of the State con-
cerned and provides expressly that such
access shall not be refused or limited by
reason of the irregularity of the child's stay
in the country.

The Committee on the Rights of the Child,?’
a body of independent experts that moni-
tors the implementation of the Convention
on the Rights of the Child, advises that a
State which ratifies the Convention on the
Rights of the Child, takes on obligations
under international law "to ensure the
realization of all rights in the Convention
for all children in their jurisdiction.”®® In its
general comment No. 6, the Committee
stated: “the enjoyment of rights stipulated
in the Convention is not limited to children
who are nationals of a State Party and
must therefore, if not explicitly stated oth-
erwise in the Convention, also be available
to all children - including asylum-seeking,
refugee and migrant children - irrespec-
tive of their nationality, immigration status
or statelessness."®
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Four fundamental principles of the CRC
provide a basis for all actions that States
may take to respect, protect, promote and
fulfill the rights of children:

and social activities® CRC Article 27
states that States Parties should take
appropriate measures to assist parents
and others responsible for the child to

Non-Discrimination; CRC  Article 2
states, among other things, that chil-
dren should not be discriminated
because of their nationality, ethnic ori-
gin or other status.?®

Best Interests of the Child: CRC Article
3 states that "in all actions concerning
children, whether undertaken by pub-
lic or private social welfare institutions,
courts of law, administrative authorities
or legislative bodies, the best interests
of the child shall be a primary consider-
ation.” This implies, regarding migrant
children, that programmes and ser-
vices (health, education, etc.) should
be provided on the basis of children's
best interests with no relevance to the
status of their documentation. The
best interests of the child must also be
the key concern whenever decisions
are made on repatriation measures to
countries of origin.

Life, Survival and Development: The right
to survival is related to the right to an
adequate standard of living, the high-
est attainable standard of health, nutri-
tious food and clean drinking water.
The right to development includes
systems of formal education as well
as community and informal structures
which provide opportunities for chil-
drento participate in a range of cultural
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implement the right of adequate living
and to secure the recovery of mainte-
nance for the child from the parents or
other persons having financial respon-
sibility for the child. Furthermore, vital
to survival and development of the
child is CRC Article 19 protecting the
child from violence and exploitation.

» The Right of the Child to be Heard and
Participate: Children have the funda-
mental right to formulate and express
opinions about all matters that affect
them. The CRC establishes the prin-
ciple that children's views should be
heard and given due attention, taking
into account “the age and maturity of
the child."®? Therefore experiences of
migrant children should inform deci-
sions about the ways in which their
rights will be respected. This right to
be heard must be fully respected and
satisfied in both administrative and
judicial procedures related to their
migration status. States Parties have a
clear and precise obligation to assure
the children's right to a say in situa-
tions that may affect them.

Legislative reform can support a compre-
hensive and rights based approach that
fulfils the socio-economic and other fun-
damental rights of all migrant children,
regardless of their nationality or migration
status. All policy and legal initiatives dealing



with the effects of migration on children
need to focus on drawing up new sets of
rules and regulations to address migration
concerns and to protect the best interests
of the child?® In many countries, human
rights instruments, including the CRC and
the Convention on the Elimination of All
Forms of Discrimination against Women
(CEDAW) have been "successfully incor-
porated into diverse legal systems. This
process of alignment of national legislation
with human rights instruments, with the
CRC in particular, is important as it under-
lies principles such as the indivisibility of
rights and the importance of partnerships
in realizing children's rights.”** These rights
include the basic requirements for family
support, access to social services (includ-
ing education and health care), protection
of children in conflict with the law and
specific matters, such as protection from
harmful traditional practices, freedom to
cross borders to reunite with parents and
access to information they need to make
decisions about their own lives. This prin-
ciple should be a primary consideration in
making choices between differences pre-
sented by migrant communities and the
integration of migrants into the receiving
culture, such as facilitating preservation
of some cultural traditions that strengthen
their sense of identity. The best interests
of the child should also influence decisions
on deportation of undocumented adult
migrants or migrants who fail to comply
with restrictions on work authorization.®

The Working Group on Arbitrary Deten-
tion®¢is ofthe opinionthat unaccompanied

juvenile irregular migrants should not
be detained under immigration pow-
ers (whether for reasons of establishing
their identity, facilitating their removal to
their country of origin, preventing them
from absconding or other such grounds
usually put forward by States) at all, as
such detention would not be lawful under
the limitations provided for by article 37
(b) CRC, notably being a measure of last
resort.

As the Committee on the Rights of the
Child has asserted, "In application of article
37 of the Convention and the principle of
the best interests of the child, unaccompa-
nied or separated children should not, as a
general rule, be detained. Detention can-
not be justified solely on the basis of the
child being unaccompanied or separated,
or on their migratory or residence status,
or lack thereof."%’

Furthermore, Article 24 of Paragraph 1 of
the International Covenant on Civil and
Political Rights (ICCPR) states that every
child shall have, without any discrimina-
tion as to race, color, sex, language, reli-
gion, national or social origin, property or
birth, the right to measures of protection,
required by his status of minor, on the part
of his family, society and the State.*®

The International Convention for the Sup-
pression of the Traffic in Women and Chil-
dren provides protection for migrant chil-
dren of both sexes in another country.®®
The Convention requires States to provide
protection for migrant children during the
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entire migration process in the country of
origin, transit and destination.!°®

Labour rights provided for in all inter-
national labour conventions apply to
migrant workers. In particular, Mem-
ber States have an obligation to respect,
promote and realize, in good faith and in
accordance with the International Labour
Organization (ILO) Constitution, the prin-
ciples concerning the rights stipulated in
the fundamental conventions. This obli-
gation derives from membership in the
ILO and from the endorsement by Mem-
ber States of the principles set out in the
Constitution and in the Declaration of
Philadelphia.’®' The 1998 ILO Declaration
on Fundamental Principles and Rights at
Work and its Follow-up is clear in this
respect.'%?

The Fundamental Principles and Rights at
Work'®? are grouped into four sets: free-
dom of association and the effective rec-
ognition of the right to collective bargain-
ing; the elimination of all forms of forced
or compulsory labour; the effective aboli-
tion of child labour; and the elimination of
discrimination in respect of employment
and occupation. Each set corresponds to
two fundamental labour conventions. All
migrant workers, regardless of their sta-
tus, should enjoy these rights.
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Freedom of Association and the Effec-
tive Recognition of the Right to Collective
Bargaining®*

Freedom of association and the right
to collective bargaining both empower
migrant workers and enable them to bet-
ter access other human rights. By exercis-
ing these rights, workers can participate in
the development of national and interna-
tional economic policies as well as policies
in the workplace. Recognizing the right of
migrant workers to organize and partici-
pate in collective bargaining will increase
the effectiveness of such policies.'o>

The Elimination of all Forms of Forced or
Compulsory Labour'©®

The abolition of forced labour is essential
to the protection of fundamental free-
doms and is related to income and human
capital formation, which are likely to be
depressed by forced labour. Trafficking of
human beings is one of the manifestations
of forced labour in international migration.
The exploitation it entails turns migration
into a negative experience for migrant
workers as well as for countries of origin
and destination. Confiscation of travel
documents also leads to forced labour
situations.

The Effective Abolition of Child Labour’®

An increasing number of unaccompa-
nied'® children are crossing international
borders to work, which makes the elimina-
tion of child labour particularly important.



Child labour adversely affects the pres-
ent and future lives of working boys and
girls by affecting their health and depriv-
ing them of education. Precluding human
capital formation, child labour is also det-
rimental to development in the children's
countries.

The Elimination of Discrimination in Respect
of Employment and Occupation™©®

Equality and non-discrimination are basic
principles underlying human and labour
rights. In a world of Nation-States where
rights derive from citizenship, these princi-
ples are of utmost importance for the pro-
tection of workers who are outside their
countries of origin.

Treating migrant workers with equal-
ity and non-discrimination has a positive
impact upon migrant workers' countries
of origin and destination. It enables work-
ers to reach their full working potential,
enhance their earnings, improve their liv-
ing conditions (and the living conditions of
their families), contribute to development
in their countries of origin and increase
their participation in the economy of the
countries of destination.

Discharging its constitutional obligation to
protect the rights of workers employed in
countries other than their own, the ILO has
adopted two international labour conven-
tions specific to the subject. Even though
focused on protection, the two conventions

alsoinclude provisions relevant to develop-
ment in countries of origin. The main pro-
visions of these conventions are reviewed
below. In the review, reference will be
made to the 1990 International Convention
on the Rights of All Migrant Workers and
Members of their Families, which has built
upon the ILO conventions. The ILO has
also recently adopted a non-binding text,
the ILO Multilateral Framework on Labour
Migration. Going further than the con-
ventions, the Framework brings together
aspects of protection of migrant work-
ers with those relating to the contribution
of labour migration to development. The
main provisions of the Framework will also
be reviewed.

The Migration for Employment (Revised)
Convention, 1949 (No. 97)"° and the
Migrant Workers (Supplementary Provi-
sions) Convention, 1975 (No. 143),"" as
well as their accompanying Recommen-
dations,"” provide a framework for the
basic components of a comprehensive
labour migration policy, the protection of
migrant workers, the development of their
potentials and measures to facilitate as
well as to control migratory movements.
They also provide minimum standards of
protection for all migrant workers.

More specifically, these instruments call
for measures aimed at regulating the con-
ditions in which migration for employment
occurs, controlling irregular migration and
labour trafficking and detecting the infor-
mal employment of migrants, with the
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aim of preventing and eliminating abuses.
The concept of the rights of irregular
migrant workers was inspired not only by
the basic principle of respect for the dig-
nity of all human beings, but also by the
desire to discourage recourse by employ-
ers of irregular migrants, by making such
recruitment less economically benefi-
cial. In addition, the two conventions call
for measures related to the maintenance
of free services to assist migrants and to
the provision of information, steps against
misleading propaganda and the transfer
of earnings. They define parameters for
recruitment and contract conditions, and
for appeals against unjustified termina-
tion of employment or expulsion. The two
instruments further include provisions on
the participation of migrants in job train-
ing, on their promotion as well as on fam-
ily reunification.

Most importantly, the two instruments
call for the adoption of a policy to promote
equality of treatment and opportunity
between migrants in regular situations
and nationals in employment and occupa-
tion in the areas of access to employment,
remuneration, social security, trade union
rights, cultural rights and individual free-
doms, employment taxes and access to
legal proceedings.™

Article 6 of Convention No. 97 on Migra-

tion for Employment provides for equality

of treatment in respect, inter alia, of:

1. Remuneration, including family allow-
ances where these form part of remu-
neration, hours of work, overtime
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arrangements, holiday with pay,
restrictions on home work, minimum
age for employment, apprenticeship
and training;

2. Accommodation;

3. Social security (legal provision in
respect of employment injury, mater-
nity, sickness, invalidity, old age, death,
unemployment and family responsi-
bilities, and any other contingency,
which is covered by a social security
scheme), subject to specific limitations
provided for by appropriate arrange-
ments, national laws or regulations,
and

4. Employment taxes, dues or contribu-
tions payable in respect of the person
employed.

Part Il of Convention No. 143 applies to
regular migrant workers and provides for
equality of opportunity and treatment
with national workers. While Convention
No. 97 also provides for equality of treat-
ment, only Convention No. 143, concern-
ing Migrations in Abusive Conditions and
the Promotion of Equality of Opportu-
nity and Treatment of Migrant Workers,
expands this to include equal opportunity.
In relation to access to employment, Part
[l of this Convention permits States to
restrict the principle of equality of treat-
ment in certain circumstances. States
can, for example, restrict access to limited
categories of employment or functions
where this is necessary in the interests
of the State (Art. 14¢), and can also make
the free choice of employment subject to
temporary restrictions during a prescribed



period, which may not exceed two years
(Art. 14a). Neither Convention No. 97
nor 143 extends equality of treatment to
migrant workers in irregular status.

It is noteworthy that the two conven-
tions, especially Convention No. 143, have
incorporated the principles of the funda-
mental Discrimination (Employment and
Occupation) Convention, 1958 (No. 111),"
prohibiting discrimination against migrant
workers on the basis of race, colour, sex,
religion, national extraction, political opin-
ion and social origin.

The International Convention on the Pro-
tection of the Rights of All Migrant Workers
and Members of their Families {ICRMW)™>
is a fundamental element for the protection
of the human rights of migrants since it
applies to all aspects of the life of migrants
including the migrant's family and the situ-
ation of women and children, and explic-
itly recognizes the rights of undocumented
migrants. Another positive element of the
Convention is its broad vision of rights;
although itis intended to regulate the rights
of workers, it is not limited to the employ-
ment context but regulates the entire spec-
trum of workers' rights. The Convention
articulates even more broadly the principle
of equality of treatment between migrant
workers and nationals before courts and
tribunals, with respect to remuneration
and other working conditions, as well as
with regard to migrant workers' access to
urgent medical assistance and education
for their children. In the Migrant Workers'
Convention (ICRMW), equality and non-

discrimination extend to migrant workers
in irregular situations, in accordance with
national laws. Thus, the ICRMW does not
depart substantively from the fundamental
rights protected in the International Cov-
enant on Civil and Political Rights (ICCPR)
and International Covenant on Economic,
Social and Cultural Rights (ICESCR), and
other universal human rights treaties, but it
does articulate these rights in ways which
take into account the particular situation of
migrant workers and their families. It seeks
to establish basic principles for their treat-
ment and to establish norms which will
contribute to the harmonization of States'
attitudes towards migration through
acceptance of these basic principles. It
also requires action by States to ‘prevent
and eliminate clandestine movements and
trafficking, and to ‘eliminate’ the employ-
ment of irregular migrants by employers.

The ICRMW first sets out the rights to be
enjoyed by all migrant workers, regardless
of their immigration status. It states explic-
itly that the enjoyment of these rights does
not imply any right to regularization of the
situation of undocumented migrants.

These protected rights include: the right to
leave any country and to return to one's
country of origin; the right to life; prohibi-
tion of torture; prohibition of inhuman or
degrading treatment; prohibition of slav-
ery and forced labour; freedom of opin-
ion and expression; freedom of thought,
conscience and religion; right to join a
trade union; prohibition of arbitrary or
unlawful interference with privacy, home,
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correspondence and other communica-
tions; prohibition of arbitrary deprivation
of property; the right to liberty and secu-
rity of persons; safeguards against arbi-
trary arrest and detention; recognition as
a person before the law; right to proce-
dural guarantees; prohibition of impris-
onment, deprivation of authorization of
residence and/or work permit and expul-
sion merely on the ground of failure to
fulfill a contractual obligation; protection
from confiscation and/or destruction of
identification card and other documents;
protection against collective expulsion;
right to recourse to consular or diplomatic
protection; principle of equality of treat-
ment in respect of remuneration and other
conditions of work, terms of employment
and social security; right to receive urgent
medical care; right of a child of a migrant
worker to a name, registration of birth and
nationality and to access to education on
the basis of equality of treatment; respect
for the cultural identity of migrant work-
ers and members of their families; right
to transfer to the State of origin earnings,
savings and personal belongings; and
right to be informed on the rights arising
from the Convention and dissemination of
information.

Often these rights are articulated in terms
which reflect the specific circumstances of
migrants. Thus, where a migrant worker
is deprived of his liberty, the State must
‘pay attention to the problems that may be
posed to his family’. The Convention makes
unauthorized confiscation of documents
an offense, and gives migrant workers the
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right to information about their conditions
of admission.

The Convention then provides additional
rights to regular migrant workers: for
example, to be ‘temporarily absent’ from
the State of employment without effect
upon their authorization to stay or work,
to freedom of movement, and to equality
of access to education, housing, social and
health services. It also provides for protec-
tion of the unity of the families of migrant
workers and for the facilitation of fam-
ily reunification and for a right to transfer
earnings and savings - remittances - to
their home countries.

In its last substantive part, the Conven-
tion sets out a framework for promoting
'sound, equitable, humane and lawful’
conditions for the management of inter-
national migration. This includes consulta-
tion and cooperation between States; pol-
icy making and exchange of information;
the ‘orderly return’ of migrants at the end
of their contracts or where they are irregu-
lar; collaboration to prevent and eliminate
illegal or clandestine movements, and the
employment of irregular workers.

Finally, non-discrimination and equality of
treatment are cornerstones of the widely
ratified International Covenant on Civil and
Political Rights (ICCPR) and International
Covenant on Economic, Social and Cul-
tural Rights (ICESCR). Together with inter-
national labour standards, human rights
norms, in particular those contained in the
ICESCR, also protect employment rights,



including the right to ‘just and favorable
conditions of work', non discrimination, fair
wages, safe and healthy working condi-
tions, and reasonable working hours. Work
must be ‘decent work', which respects the
rights of workers in terms of conditions
of work safety and remuneration, and
provides an income allowing workers to
support themselves and their families."®
Article 14 of the Migrant Worker (Supple-
mentary Provisions) Convention No. 143
provides for the right of regular migrant
workers to geographical mobility and for
recognition of occupational qualifications
acquired outside the territory of the State
Party, including certificates and diplomas.

The ILO Multilateral Framework on Labour
Migration” comprises non-binding prin-
ciples and guidelines for a rights-based
approach to labour migration. It is a guide
for the formulation of labour migration pol-
icies that guarantee the rights of migrant
workers, reinforcing their protection and
enhancing their contribution to develop-
ment. Principle 8 and 9 are dedicated to
the protection of migrant workers. Prin-
ciple 8 stipulates that the human rights of
migrant workers, regardless of their sta-
tus, should be promoted and protected.
This principle refers to the ILO 1998 Dec-
laration™® and to the relevant human rights
instruments adopted in the context of the
United Nations. Principle 9 states that all
international labour standards apply to
migrant workers, that protection requires
a sound legal foundation based on inter-
national law and that national migration
laws and policies should be guided by

ILO standards in the areas of employ-
ment, labour inspection, social security,
maternity protection, protection of wages,
occupational safety and health, as well as
in such sectors as agriculture, construc-
tion and hotels and restaurants. A sepa-
rate principle is dedicated to prevention
and protection against abusive migration
practices such as smuggling and traffick-
ing. The same principle calls on govern-
ments to work towards preventing irregu-
lar labour migration.

States' duties under international law are
not limited to respecting, protecting, and
fulfilling human rights through the acts of
State institutions and officials. States are
also obliged to protect individuals against
violations by private persons. This is of
great importance to migrants, since many
migrants work for private employers, in
the informal economy and in domestic
work. These who are employed in private
households tend to be isolated with no sup-
porting networks. Domestic work is often
undervalued as informal work and not rec-
ognized under labour law or labour codes.
As a result, most domestic workers have
not been able to enjoy the fundamental
rights that they are entitled to. States must
take positive measures to ensure that pri-
vate persons or entities do not, for example,
inflict cruel, inhuman or degrading treat-
ment or punishment on others within their
power. They must also protect individuals
from discrimination by the private sector
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in relation to work or housing. States must
take measures to protect migrant women
and children from ‘slavery disguised....
as domestic or other kinds of personal
service. States must also take steps to
regulate working conditions in the informal
economy, including domestic and agricul-
tural work, and must monitor compliance
by private sector employers with legislation
on working conditions through an effec-
tively functioning labour inspectorate.

Refugee law is an integral part of human
rights. The Convention on the Status of Ref-
ugees was one of the first treaties enacted
after the Universal Declaration of Human
Rights was adopted, due to the centrality
of the refugee problem in the entire con-
cept of international human rights in the
post-war period. At first sight it should
seem implicit enough that refugee protec-
tion is fundamentally part of human rights.
Yet, this is a relationship that is not well
understood. In some quarters, the very
kinship between the refugee protection
regime and that of human rights is even
contended.

Refugee protection is human rights pro-
tection. The institution of asylum “derives
directly from the right to seek and enjoy
asylum set out in Article 14(1) of the 1948
Universal Declaration of Human Rights."1?¢
International refugee law and, more gener-
ally, the international refugee protection sys-
tem provides for a specific regime of human
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rights protection for a specific category of
persons: those who can no longer rely on
their country of nationality or habitual resi-
dence for respect, protection and fulfilment
of their human rights and fundamental free-
doms' International refugee law is thus
embedded within human rights law.

Central to the realization of the right to
seek asylum is the principle of non-refoule-
ment.”? The principle of non-refoulement
embodied in Article 33 of the Conven-
tion Relating to the Status of Refugees'??
encompasses any measure attributable
to the State which could have the effect
of returning an asylum seeker or refugee
to the frontiers of territories where his/
her life or freedom would be threatened,
or where he or she is at risk of persecu-
tion, including interception, rejection at
the frontier or indirect refoulement. This
prohibits any form of forcible removal,
whether direct or indirect, to a threat to life
or freedom'* or to torture, cruel, inhuman
or degrading treatment or punishment.'>
It includes deportation, expulsion, extradi-
tion, "rendition” and non-admission at the
border. Many asylum-seekers and even
refugees continue to be deported as illegal
migrants as part of migration control mea-
sures. Asylum-seekers are particularly vul-
nerable to deportation if detained.

The 1951 Convention Relating to the Sta-
tus of Refugees is the key legal document
in defining who is a refugee, his/her rights
and the legal obligations of States. The Pre-
amble to the 1951 Convention summarizes
the objectives of international protection:



“to assure refugees the widest possible
exercise of..fundamental human rights
and freedoms" which all "human beings
[should] enjoy...without discrimination as
to race, religion or country of origin.” The
contracting States agreed to treat refugees
within their territories at least as favour-
ably as States treat their nationals with
respect to freedom to practice their reli-
gion and freedom as regards the religious
education of their children.?®

The 1967 Protocol Relating to the Status of
Refugees'”” removed geographical and tem-
poral restrictions from the Convention. By
accessiontothe Protocol, States undertake to
apply the substantive provisions of the 1951
Convention to all refugees covered by the
definition of the latter, but without limitation
of date. "Although related to the Convention
in this way, the Protocol is an independent
instrument, accession to which is not lim-
ited to States Parties to the Convention. The
Convention and the Protocol are the princi-
pal international instruments established for
the protection of refugees and their basic
character has been widely recognized inter-
nationally."?8 International protection is thus
premised on human rights principles. The
different human rights instruments, mecha-
nisms and procedures complement interna-
tional refugee law tools.

The United Nations Convention against
Transnational Organized Crime'?? and its

Protocols on Trafficking in Persons and
Smuggling of Migrants®° are indispens-
able instruments for the waging of a coor-
dinated fight against these activities®' It
is essential that the differences between
the smuggling of migrants and trafficking
in persons are understood before an effec-
tive policy response to both crimes can be
developed and implemented. While both
human trafficking and migrant smuggling
prey on the vulnerabilities of people and
their desires to migrate, they are ultimately
two distinct crimes.

The UN Trafficking Protocol is the first
international instrument to identify traf-
ficked persons as victims of crime. In
doing so, it supports the implementation
of national measures that recognise and
respond to their status as victims of crime
including providing victims with infor-
mation on court proceedings, protecting
their identity during the criminal justice
process, and providing access to protec-
tion and support services. The Protocol on
the Smuggling of Migrants by Land, Sea
and Air'3? seeks to prevent and combat the
smuggling of migrants.

Although there has been increased atten-
tion and action on the part of many coun-
tries regarding the issue and responses to
trafficking in persons and the smuggling
of migrants, there remains a considerable
number of countries where specific legis-
lation on human trafficking and migrant
smuggling is lacking, or where only cer-
tain elements of the Trafficking and Smug-
gling Protocols are being addressed. Many
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States lack the capacity and expertise to
implement legislation in line with the Pro-
tocols. The Trafficking Protocol has been
ratified by many States, signaling their
commitment to combat human traffick-
ing under national legislation; however it
is often the case that the comprehensive
approach to human trafficking embodied
by the Protocol is not fully implemented
within national responses to human traf-
ficking. The criminalization of human traf-
ficking is often well developed, but such
criminalization requires the support of
measures for the protection of trafficked
victims under national legislation in order
for it to be most effective.

The International Convention on the Pro-
tection of the Rights of All Migrant Workers
and Members of their Families, in its part
VI, also obliges States to collaborate with
the view to preventing and eliminating ille-
gal or clandestine movements of migrants,
and to take measures to detect and eradi-
cate such movements and to impose
effective sanctions on persons, groups or
entities who organize such movements.'*
In 2004, the United Nations Commission
on Human Rights established the mandate
of the Special Rapporteur on Trafficking
in Persons which focuses on the human
rights aspects of the victims of trafficking
in persons, especially women and chil-
dren. The OHCHR Recommended Prin-
ciples and Guidelines on Human Rights
and Human Trafficking provide practical,
rights-based approach policy guidance
on the prevention of trafficking and the
protection of trafficked persons and with
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a view to facilitating the integration of a
human rights perspective into national,
regional, and international anti-trafficking
laws, policies and interventions.

Fundamental human rights standards exist
to safeguard the protection of migrants
deprived of their liberty. Article 9 of the
Universal Declaration of Human Rights®*
establishes that "no one shall be subjected
to arbitrary arrest or detention". This univer-
sally recognized principle is also enshrined
in Article 9 of the International Covenant
on Civil and Political Rights (ICCPR), which
states that "anyone who is deprived of his
liberty by arrest or detention shall be enti-
tled to take proceedings before a court, in
order that the court may decide without
delay on the lawfulness of his detention
and order his release if the detention is not
lawful."> “Furthermore, as enshrined in
article 10 of ICCPR, all persons deprived of
their liberty shall be treated with human-
ity and with respect for the inherent dignity
of the human person. This implies not only
the right not to be subjected to torture or
to cruel, inhuman or degrading treatment
or punishment, but also that migrants
deprived of their liberty should be sub-
jected to conditions of detention that take
into account their status and needs."'3¢

Article 16 (4) of the International Con-
vention on the Protection of the Rights
of All Migrant Workers and Members of
their Families, states "Migrant Workers



and members of their families shall not
be subjected individually or collectively to
arbitrary arrest or detention; they shall not
be deprived of their liberty except on such
grounds and in accordance with such pro-
cedures as are established by law.""?” Para-
graphs 8 and 9 of the same article state
respectively "migrant workers and mem-
bers of their families who are deprived of
their liberty by arrest or detention shall be
entitled to take proceedings before a court,
in order that that court may decide with-
out delay on the lawfulness of their deten-
tion and order their release if the detention
is not lawful. When they attend such pro-
ceedings, they shall have the assistance,
if necessary without cost to them, of an
interpreter, if they cannot understand or
speak the language used; and Migrant
workers and members of their families
who have been victims of unlawful arrest
or detention shall have an enforceable
right to compensation."'38

Regarding arbitrary detention, the Body of
Principals for the Protection of All Persons
under Any Form of Detention or Imprison-
ment (A/RES 43/173) reiterates that any
form of detention or imprisonment shall
be ordered by, or be subject to the effec-
tive control of a judicial or other authority.
In addition, a person shall not be kept in
detention without being given an effec-
tive opportunity to be heard promptly by
a judicial or other authority and a detained
person shall be entitled at any time to
take proceedings before a judicial or other
authority to challenge the lawfulness of
his/her detention.

In the interception of migrants lacking doc-
umentation, many States employ adminis-
trative detention of irregular migrants in
connection with violations of immigration
laws and regulations, which are not con-
sidered to be a crime and may include,
inter alia, overstaying a permit or non-
possession of valid identification or visa
documents. The objective of administra-
tive detention is to guarantee that another
administrative measure, such as depor-
tation or expulsion, can be implemented.
Sometimes administrative detentionis also
employed on the grounds of public secu-
rity and public order, inter alia, or when an
alien is awaiting a decision on refugee sta-
tus or on admission to or removal from the
State.®® Administrative detention should
last only for the necessary time for depor-
tation or expulsion to become effective.
The Human Rights Committee noted that
"detention should not continue beyond
the period for which the State can provide
appropriate justification.”° The Working
Group on Arbitrary Detention states that a
maximum period should be set by law, and
the detention may in no case be indefinite
or of excessive length.

When foreign nationals are arrested or
detained, Article 36 of the Vienna Con-
vention on Consular Relations of 1963
provides that, if requested, the authorities
of the receiving State must then notify the
Consulate of the sending State without
delay that its national has been deprived of
his/her liberty. Any communication shall
be facilitated and consular access to the
detainee shall be granted.
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International human rights instruments
bind States to abide by international prin-
ciples when drafting legislation and poli-
cies that affect the welfare of migrants,
but it is the sovereign right of States to
regulate the entry of aliens with the terms
and conditions of their stay.

Regional differences exist regarding the
acceptance of key instruments on the pro-
tection of international migrants.'" (See:
Appendix A for the Adoption of Key United
Nations Legal Instruments on International
Migration). While the Convention and
Protocol Relating to the Status of Refugees
enjoy general acceptance with ratification
by 144 countries, many Member States
are not yet inclined to ratify the Conven-
tion on the Protection of the Rights of All
Migrant Workers and Members of their
Families. Effective implementation of the
Convention could face serious difficulties
if not widely accepted.

The majority of African countries have
ratified the key instruments regarding
international migration. In the Americas,'*
many countries have ratified the Protocol
to Prevent, Suppress and Punish Traffick-
ing in Persons, Especially Women and
Children™® and the Protocol against the
Smuggling of Migrants by Land, Sea and
Air!** There is also general acceptance
for the International Convention on the
Protection of the Rights of All Migrant
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Workers and their Families,”*> and at pres-
ent, 15 countries in the region have ratified
it. Countries in the Asia and Pacific region
have made a significant step towards the
adoption of regulations and policies that
affect the welfare of migrants by ratifying
international conventions on the protec-
tion of migrants. The Protocol to Prevent,
Suppress and Punish Trafficking in Per-
sons and the Protocol against Smuggling
of Migrants, both adopted in 2000, have
been ratified by 20 countries in the region,
indicating the strong commitment of gov-
ernments to combating such crimes. As in
other regions, ratification of the Migrant
Workers Convention is fairly low compared
to other core UN conventions. Currently, 8
countries have ratified it in the region."®

Despite disappointing levels of ratifica-
tion, the Migrant Workers Convention still
has a significant meaning within interna-
tional law, as it is the broadest framework
for the protection of migrants' rights and
for guidance of States on how to develop
migration policies while respecting the
rights of migrants.'*” The entry into force
of the 1990 Migrant Workers Convention
in 2003 allows it to be cited as an authori-
tative standard. In practice, this has made
it an instrument of reference for non-rat-
ifying countries as well as States Parties,
even those that have not agreed to be
bound by its standards.

In addition, some world regions have inde-
pendent human rights bodies, connected
to regional inter-governmental bodies,
while others are covered by regional offices



of the United Nations High Commissioner
for Human Rights (OHCHR). The OHCHR
maintains regional offices for Central
Africa, Eastern Africa, Southern Africa,
Western Africa, Central Asia, Southeast
Asia, the Pacific, Latin America and the
Middle East regions, each of which has its
own migration streams and issues.

Africa: In 1969, the Organization of African
Unity'*® created a new treaty to broaden
the United Nations definition of "refugee”
to include, “every person who, owing to
external aggression, occupation, foreign
domination or events seriously disturbing
public order in either part or the whole of
his country of origin or nationality, is com-
pelled to leave his place of habitual resi-
dence in order to seek refuge in another
place outside his country of origin or
nationality."® In 1981, Member States of
the Organization of African Unity adopted
the African Charter on Human and Peo-
ple's Rights*° which entered into force in
1986, to promote and protect human and
people's rights. The charter of the Orga-
nization of African Unity stipulates that
freedom, equality, justice and dignity are
essential objectives for the achievement
of the legitimate aspiration of the African
peoples. In Article 2 of the charter, Mem-
ber States pledge to promote international
cooperation having due regard for the
Charter of the United Nations and the Uni-
versal Declaration of Human Rights. The
Charter also established the African Com-
mission on Human and Peoples’ Rights,
which is charged with ensuring the promo-
tion and protection of human and peoples'

rights throughout the African continent,
complemented and reinforced by the Afri-
can Court on Human and Peoples' Rights.

Since 2004, the African Commission on
Human and Peoples' Rights has had a
Special Rapporteur on Refugees, Asylum
Seekers, Internally Displaced Persons and
Migrants in Africa. The African Special
Rapporteur has monitored and reported on
violations of the human rights of migrants
and asylum seekers, as well as engaged in
promotional activities with States in the
region.”!

The Americas: Over the years, countries
in the Americas have adopted numerous
international instruments which became
the building blocks of a regional system
for the promotion and protection of human
rights. The very beginning was the Ameri-
can Declaration of the Rights and the
Duties of Man,”™ approved in 1948 creat-
ing the Organization of American States
(OAS).>3 This declaration constituted the
initial system of protection. The American
Declaration highlights universality in its
opening paragraphs “[ T1he essential rights
of man are not derived from the fact that
he is a national of a certain state, but are
based upon attributes of his human per-
sonality"™* and in Article 17, "Every person
has the right to be recognized everywhere
as a person having rights and obligations,
and to enjoy the basic civil rights."1>

In 1959, the Inter-American Commission
on Human Rights (IACHR) was created to

monitor observance of the rights stipulated

INTERNATIONAL MIGRATION & HUMAN RIGHTS



in the American Convention. The Inter-
American Council of Jurists was entrusted
with the preparation of a draft convention
on human rights and the creation of an
inter-American court for the protection of
human rights. In 1969, the OAS convened
an Inter-American Specialized Confer-
ence on Human Rights which adopted the
American Convention on Human Rights.
The Convention entered into force in 1978,
with the purpose of consolidating in this
hemisphere a system of personal liberty
and social justice based on respect for the
essential rights of man. The Convention
also established the means of protection,
namely the Inter-American Commission
on Human Rights and the Inter-American
Court of Human Rights.

The Inter-American Commission on Human
Rights and the Inter-American Court on
Human Rights have paid close attention
in the past decade to the human rights of
migrants and asylum seekers. In 1984, the
Inter-American  Commission broadened
the definition of refugee applicable in the
region through its Cartagena Declaration'™®
to include: “persons who have fled their
country because their lives, safety or free-
dom have been threatened by generalized
violence, foreign aggression, internal con-
flicts, massive violation of human rights or
other circumstances which have seriously
disturbed public order."™’

Since 1997, the Inter-American Com-
mission on Human Rights has appointed
one of its own Commissioners as Spe-
cial Rapporteur on Migrant Workers and
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their Families. The creation of the office
of the Special Rapporteur illustrates the
interest that OAS Member States have in
a group characterized by special vulner-
abilities and that thus is particularly prone
to human rights violations. The Special
Rapporteur has been active in the promo-
tion and protection of the human rights
of migrants in the region, issuing annual
reports and making country visits, among
other activities.”8

The Inter-American Court for Human
Rights™™® has worked extensively to pro-
tect the human rights of migrants and
has developed an important Consultative
Opinion on the legal status and rights of
undocumented migrants.

Furthermore, the Regional Conference on
Migration,'®® a regional body established
in 1996 by countries in North and Central
America, has frequently taken up the issue
of the protection of the human rights of
migrants in the region.

In general, there is a relatively high degree
of cohesion and formal commitment to
international instruments relating to the
human rights of migrants in Latin America
and the Caribbean, which is reflected in
the high participation of countries in the
formulation processes. Together with the
existence of the Special Rapporteurs of the
United Nations (both Latin Americans),
the organs of the OAS developed several
initiatives that serve; inter alia, to support
the process of the Summit of the Ameri-
cas. In addition, in inter-governmental fora



on migration and sub-regional agreements
on integration - such as in MERCOSUR,
countries have shown an understanding
regarding aspects that affect the integrity
of all migrants, although without binding
action. Lastly, there are significant commit-
ments in the process of the Ibero-American
Summit, especially after the agreements
of Salamanca (2005),'*" which established
international migration as a central issue
of the Ibero-American Community and
started on the path to design a coordinated
agenda based on the principle that migra-
tion is a common good, part of its heritage
and essential for its social development and
cohesion,'®2 Montevideo (2006)'%3 and San-
tiago (2007)'*4 and with the launch of the
Ibero-American Forum on Migration and
Development (Cuenca, Ecuador, 2008).165

Latin  American civil society actively
defends the human rights of migrants,
with successful initiatives that have pro-
vided significant inputs into the work of
the United Nations. The role of civil soci-
ety organizations is relevant in this area,
but much remains to be done in order to
move forward.

Asia and Pacific: Despite the growth of
international migration in Asia and the
Pacific, protecting the rights of migrants
remains on the fringes of discussion. A
notable shortcoming in policy debates has
been the rights of migrant workers. While
there are bilateral agreements between
some countries of origin and destination
in the region, mostly through memoranda
of understanding, these primarily regulate

the movement of workers and have little
impact on the treatment that migrant work-
ers receive in the country of employment.

Europe: The European Convention for the
Protection of Human Rights and Fundamen-
tal Freedoms was drawn up withinthe Coun-
cil of Europe. It entered into force in 1953.
All 47 members of the Council of Europe
are signatories of the Convention. Based
on the Universal Declaration of Human
Rights, the European Convention aims to
represent the collective enforcement of
certain rights set out in the Universal Dec-
laration. Besides laying down a catalogue
of civil and political rights and freedoms,
the Convention set up a mechanism for the
enforcement of obligations entered into by
Contracting States. Three institutions were
entrusted with the responsibility of enforc-
ing the obligations: the European Commis-
sion on Human Rights (1954), the European
Court of Human Rights (1959) and the
Committee of Ministers of the Council of
Europe composed of the Ministers of For-
eign Affairs of the Members States or their
respective representatives. The European
Court has developed an extensive juris-
prudence on the human rights of migrants,
applying both European law and treaties as
well as international human rights docu-
ments including the Convention on the
Rights of the Child and the Convention and
Protocol Relating to the Status of Refugees.
Its decisions cover issues ranging from the
relative weight to be accorded the right to
family unity and the power to deport as
well as decisions interpreting the meaning
of "refugee."'6°
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IV. Challenges of Protecting
the Human Rights of Migration

One of the main challenges in the protec-
tion of the human rights of migrants is the
ratification, implementation and enforce-
ment of existing human rights instruments.
Inequality and discrimination persist and
the objective of universal ratification has
not been achieved. The challenge is to pro-
tect the rights of migrants by strengthen-
ing the normative human rights framework
affecting international migrants and by
ensuring that its provisions are applied in a
non-discriminatory manner at the national
level. In many cases, migrants’ rights are
undermined because the legal and norma-
tive framework affecting migrants is not
well articulated or because officials are not
familiar with the framework, do not com-
prehend its implications and do not know
how to put it into practice or monitor its
implementation. It is essential to create
awareness of migrants' rights and build
national capacity to formulate and imple-
ment migration policy that respects the
human rights of migrants.

Protection of the human rights of migrants
is ultimately the responsibility of the State.
However, cooperation between govern-
ments in countries of origin, transit and
destination, as well as non-governmental
organizations, civil society and migrants
themselves is essential to ensure that
international human rights instruments
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are implemented and that migrants are
aware of their rights and obligations.

Implementation is a major obstacle to
migrants' enjoyment of rights. In many
countries, laws do protect migrants but are
incompletely implemented: migrants may
not know about their rights; the adminis-
trative procedures to claim them are highly
complex; and some government adminis-
trations do not do everything that is possi-
ble to ensure that migrants are adequately
protected. States fear that these treaties
would impede on their sovereign right to
decideuponadmission; somegovernments
lack the capacity to implement long-term
migration policies that would include the
provisions of an ambitious treaty like the
International Convention on the Protection
of the Rights of All Migrant Workers and
Members of their Families (ICRMW). The
human rights-based approach of interna-
tional treaties regarding migration may
at times clash with States' current priori-
ties, which are often dominated by secu-
rity concerns. The search for cheap labour
underlies attitudes toward migration and
may jeopardize the protection of migrants’
labour rights. Moreover, international
human rights treaties are inadequately
known and understood. This particularly
applies to irregular migrants, whose situa-
tion makes them more vulnerable and who




may be afraid of possible denunciations in
case they claim the rights that are afforded

The Office of the High Commissioner for Human
Rights (OHCHR) is the United Nations office with
primary responsibility for promoting and protecting
the enjoyment and full realization of human rights
for all. OHCHR supports the work of the United
Nations human rights bodies and mechanisms,
such as the Human Rights Council, the Universal
Periodic Review, the Special Procedures, and the
treaty bodies set up for monitoring States Parties'
compliance with core international human rights
treaties, and strengthens human rights across the
United Nations system. Migration is a cross-cutting
issue for OHCHR, as the essence of the mandate
of the organization is promoting the universality of
the rights of human beings, regardless of national-
ity. This concept is enshrined in the key message of
the 60" Anniversary of the Universal Declaration of
Human Rights: “Dignity and justice for all of us.”

Vulnerable groups also include elderly
migrants, those with disabilities and indig-
enous peoples. As migrants, the elderly,
those with disabilities and the indigenous
are often marginalized and excluded from
mainstream society. Lacking supportive
social networks and access to basic social
services, many of them are dependent

to them by both national laws and interna-
tional instruments.'®”

OHCHR works to ensure the enforcement of
universally recognized human rights norms
for migrants through: promoting the universal
ratification and implementation of the major
human rights treaties, including the Interna-
tional Convention on the Protection of the
Rights of All Migrant Workers and Members
of their Families; promoting the acceptance of
the competence of the treaty bodies to hear
individual complaints; engaging with States,
civil society actors and migrants to ensure that
recommendations put forward by the treaty
bodies are implemented; and ensuring that
States cooperate with Special Procedures man-
date holders, especially the Special Rappor-
teur on the human rights of migrants, through
his country visits and communications with
governments.

on others for survival. While the elderly
may also suffer from age discrimination
and abuse, the disabled and indigenous
peoples often suffer from discrimination
merely because they are different. Safe-
guarding the human rights of these vul-
nerable groups should be part of the over-
all strategy of ensuring migrants' rights.
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Research sponsored by the United Nations
Educational, Scientific and Cultural Organiza-
tion (UNESCO) on the obstacles to the human
rights treaties shows that their unpopular-
ity stems from several crucial factors: States
fear that these treaties would impede on their
sovereign right to decide upon admission;
some governments lack the capacity to imple-
ment long-term migration policies that would
include the provisions of an ambitious treaty

In many regions where States have
neglected human rights obligations vis-a-
vis migrants, or limited their entitlements
to deter further immigration, demographic
factors and market forces exercise pressure
on governments to improve conditions
for migrant workers, especially in times of
increased international competition for both
skilled and unskilled labour. Leaving respect
for human rights to the forces of the market
is not acceptable. A human rights-based
approach calls for recognition of the fact
that migrants have rights regardless of their
skills-level and legal status.

Practical measures are indispensable to
the implementation of migrants' rights and
should therefore be based upon a norma-
tive framework and should be guided by
the international human rights law regime
that defines migrants' rights. Implement-
ing rights first implies knowing exactly
what rights are to be afforded to migrants.
In many countries, this is still a contested
issue, particularly as far as irregular
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like the International Convention on the Pro-
tection of the Rights of All Migrant Workers
and Members of their Families (ICRMW); the
rights-based approach of these treaties clashes
with States' current priorities, which are often
dominated by security concerns; the search for
cheap labour underlies attitudes toward migra-
tion and are incompatible with the protection
of migrants' labour rights; and the treaties are
inadequately known and understood.

migrants are concerned. It is important to
recall that all migrants, including those in
irregular status, enjoy the human rights set
out in the Universal Declaration of Human
Rights and further elaborated in the core
international human rights instruments.

In order to ensure an effective platform
for the protection of the human rights of
migrants, it is necessary to be cognizant
of the international human rights instru-
ments, eradicate the prejudices that
impede their effective implementation,
and demonstrate their validity. It is essen-
tial for all stakeholders including immigra-
tion officers, migration policy makers, law
enforcement officials, the migrants them-
selves as well as the public at large to know
the international legal framework govern-
ing migration and displacement, including
international human rights instruments.
Awareness of applicable laws, and knowl-
edge of legal definitions (such as 'refugee’
and 'migrant worker) and distinctions,
e.g. between human trafficking and the



smuggling of migrants, are often not as
widespread as they should be.

As realizing a human rights-based
approach to migration requires multi-
stakeholder engagement, a better under-
standing of the rights and obligations of
States, migrants and other stakeholders
under international law must be promoted
at all levels of governance and across sec-
tors. Indeed, the link between training
and the protection of the human rights of
migrants was stressed by Gabriela Rodri-
guez Pizarro, the former United Nations
Special Rapporteur on the Human Rights
of Migrants: “Training of key stakeholders
including ministry officials, consular offi-
cials, border guards, social and legal coun-
selors is essential in offering adequate
protections to migrants... it should assist in
sending the message that a human rights
approach to migration does not mean
‘opening the borders to all migrants' rather
ensuring that migration can take place in a
human, orderly and dignified manner."1%®

Fostering cooperation between States
also implies a common understanding of
the principles underlying migrants' pro-
tection. Given the transnational nature
of migration flows, cooperation is indeed
necessary - as no State alone is able to
govern the cross-border movements of
people. Yet, evidence shows that States
have different approaches to migration
management and, consequently, some-
times divergent views on their policy pri-
orities in terms of migration management.
This fact points to the need for common

standards that make cooperation possible.
Only if States attempt to speak the same
language and share the same conceptions
of what migrants' rights are about can
they truly engage in not only discussions,
but also actual cooperation.

Moreover, standards are crucial in guaran-
teeing the universal distribution of rights.
It has become clear that migrants consti-
tute a heterogeneous category: there are
documented and undocumented migrants,
migrant workers and family members,
skilled and low-skilled migrants, men and
women, etc. In practice, such heteroge-
neity may generate differential treatment
among migrants: skilled migrants would be
better treated than their unskilled counter-
parts, migrant workers would be welcome
but not their family members, migrant
women suffer from specific discriminatory
problems, etc. Not all migrants face the
same vulnerability vis-a-vis the protection
of their rights.

While arguments of principle in favor of
a strong international human rights law
regime abound, reality indicates that some
Statesdisplay reluctance toward migration-
related conventions. This applies to Inter-
national Labour Organization (ILO) Con-
ventions 97 on Migration for Employment
and 143 concerning Migrations in Abusive
Conditions and the Promotion of Equality
of Opportunity and Treatment of Migrant
Workers (ratified by 47 and 23 States
respectively) as well as to the International
Convention on the Protection of the Rights
of All Migrant Workers and Members of
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their Families (ICRMW), ratified by 39
States.'e® Still, 79 States have ratified or
acceded to at least one of these three legal
standards/conventions on migration and
migrant workers; a number of States have
ratified two of them and several have rati-
fied all three complementary instruments.
The low level of ratification of these three
treaties is only partially remedied by the
fact that migrants are protected by other
- and more widely ratified - human rights
instruments, including the International
Covenant on Civil and Political Rights and
the International Covenant on Economic,
Social and Cultural Rights.

An effective contribution to the promotion and
protection of the rights of beneficiaries is now
an integral part of the programmes of the Inter-
national Organization for Migration (IOM), con-
ceptually and in practice. In 2005, IOM estab-
lished a Department of International Migration
Law and Legal Affairs in order to streamline
the organization's work in the promotion and

For instance, the second Global Forum on
Migration and Development'”? will address
the protection of migrants and will focus
on practical means to improve migrants'
empowerment and protection. This issue
of protection will be tackled from both the
perspective of sending countries (aiming
at protecting nationals living abroad) and
of destination countries (responsible for
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A new impetus should be given to the rati-
fication of human rights instruments. To
a large extent, renewed and coordinated
efforts involving both non-governmental
organizations (NGOs) and international
organizations have given a new visibility to
these treaties, in particular to the ICRMW.
In addition, the contemporary interest in
international migration management, indi-
cated, inter alia, by recent events such as
the High-Level Dialogue on International
Migration and Development’® and the
Global Forums on Migration and Develop-
ment,"”! provide a key opportunity to bring
fresh air to international human rights law.

implementation of international migration law
(IML). The Department, inter alia, seeks to
promote awareness and understanding of IML
works with governments in the development
of migration legislation in accordance with IML
and seeks through its capacity building activi-
ties to promote respect for the human rights of
all migrants.

ensuring the human and labour rights of
the people living on their territory), with
particular emphasis on how States can
cooperate to advance and ensure the pro-
tection of migrants.

The Global Commission on International
Migration (GCIM)'”? emphasized that inter-
national cooperationin the field of migration



is conditional on a minimum level of national
capacity. This also applies to the respect for
and fulfillment of international human rights
obligations. A pragmatic approach may
require acknowledging the fact that some
States do not have the capacities to fulfill all
human rights obligations immediately and
thus need to work towards “progressive
delivery based on current capacities.""”*
Nevertheless, this should not preempt the
responsibility to apply core human rights
principles, such as the principle of non-dis-
crimination. It certainly calls for long-term
commitments to capacity-building based
on predictable funding. The sustainability
of such efforts will depend on the success-
ful transition from international engage-
ment to local ownership, which should be
well planned and managed.

Irregular migration is not only a phenom-
enon occurring between developed and
developing countries, but in all parts of the
world. The abusive conditions under which
irregular migrants may move and live are
well documented. While the causes of
irregular migration are as numerous as
the phenomenon is diverse, it has been
strongly argued that control measures
alone are insufficient to tackle irregu-
lar migration and that a comprehensive
approach is required, including the need
to adopt a package of more “constructive”
measures. The protection of the rights of
this vulnerable group forms an integral
aspect of such a comprehensive approach

which also comprises the need to address
informal labour markets where both
national and migrant workers are found;
provide more regular avenues for migrant
workers to be able to meet the demand for
labour in all sectors of a destination coun-
try's economy; and give serious consid-
eration to the regularization of those with
irregular immigration status.

An important way of addressing the phe-
nomenon of irregular labour migration is
to effectively protect the rights of those
with irregular status in order to undermine
any incentives employers and interme-
diaries might have in encouraging such
movements.

For decades many States have responded
to persistent irregular migration by inten-
sifying border controls, with the incorpo-
ration of a human rights perspective to
varying degrees. State measures of bor-
der enforcement, anti-trafficking initia-
tives and immigration control measures
have ranged from an increased use of
the armed forces or military methods of
policing the border, confiscation of the
proceeds of trafficking, tougher sanctions
against the employers of undocumented
migrants and commercial carriers that
bring to their borders foreigners without
proper documentation, radar surveillance,
and detention and expulsion of unwanted
aliens. This has also involved, inter alia, fin-
gerprinting, the erection of walls and the
deployment of semi-military and military
forces and hardware in the prevention of
migration by land and sea.
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While many of these measures fall legiti-
mately under the auspices of managing
incoming migration flows, they can fail to
take into account both the international
human rights framework that exists to
universally protect all people on foreign
territory, regardless of nationality, and can
result in abuses of the foreign-born popu-
lation in all stages of the migration process
(including transit and return). Despite the
increasingly complex methods necessary
to manage migration, States and other
governmental and non-governmental
interlocutors need to better incorporate
the protection of migrants into these mea-
sures (e.g. through training and capacity
building, and through development and
implementation of migration management
policies). This position is not intended to
excuse irregular migration, nor encourage
it, but rather to underscore the importance
of States to adhere to international human
rights standards during engagement with
all migrants, whether documented or not.
Accordingly, States should take measures
to further promote legal migratory chan-
nels and revise policies and practices
to incorporate enhanced protection of
migrants during all phases of the migra-
tion process.

The United Nations Development Pro-
gramme (UNDP) Human Development
Report"”> notes that in both richer and
poorer countries, one of the greatest chal-
lenges for migrants is their legal status.
There is a ‘sea of gray' between full citi-
zenship and legal status. This uncertainty
affects migrants' full participation and
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entitlements in society, such as receiving
health and education services and ability
to enter the work force without being sub-
jected to discrimination.”® States should
cooperate with a view to fostering regular
migration and investing in providing legal
protection to migrant workers, instead of
just focusing on security aspects.

Over the last few decades there has been
a steady increase of female participation
in international migration movements.
In 2005, female migrants accounted for
49.6 per cent of all international migrants.
However, there are differences in the
sex-distribution of migrants among the
various regions in the world. Female
migrants account for 53.4 per cent of all
international migrants in Europe and 51.3
per cent in Oceania, exceeding therefore
the number of male migrants, while they
comprise only 44.7 per cent in Asia and
47.4 per cent in Africa. The percentage of
female migrants in sub-Saharan Africa has
increased from 40.6 per cent in 1960 to
47.2 per cent in 2000. In comparison, the
share of female migrants in Eastern and
South-Eastern Asia increased over the
same period from 46.1 per cent to 50.1 per
cent in 2000."7

The causes of the regional differences can
be found in the regulations administrating
the admission of migrants in the various
countries of destination and those govern-
ing the departure from countries of origin,



in conjunction with the correlation of fac-
tors determining the status of women in
the countries of origin and destination.””®
The stock of female migrants has actu-
ally grown at a faster pace than the stock
of male migrants in the most important
countries of destination, in developed as
well as developing countries."”® But equal
numbers do not necessarily translate into
equal treatment.'80

It is becoming increasingly evident that
migration is not a "gender-neutral” phe-
nomenon: men and women display dif-
ferences in their migratory behaviours
and face different opportunities, risks and
challenges, including factors leading to
irregular migration; vulnerability to human
rights abuses, exploitation, and discrimi-
nation; and health issues. The experience
of female migrants differs from that of
men from the moment women decide to
migrate.

While historically women tended to
migrate for marriage or family reunifica-
tion, recent decades have seen an increase
in women migrating independently and
as main income-earners. Today, female
migrants make up approximately half of all
migrants. The increased female migration
has raised both prospects and challenges.
Female migration has a tremendous poten-
tial. It can advance gender equality and
women's empowerment through oppor-
tunities that it opens for greater indepen-
dence and self-confidence. It can be a
vehicle for enhancing the status of women
by breaking through oppressive gender

roles. It can give rise to structural and
institutional changes as well as changes
in mind set, understanding and lifestyle.
It can redress social and economic imbal-
ances. Migration provides women with
income and the status, autonomy, freedom
and self-esteem that comes with employ-
ment. Women become more assertive as
they see more opportunities opening up
before them.'®

However, gender inequalities, including
violence against women, can increase
with migration, therefore generating risks
and vulnerabilities. In some environments,
female migration is accompanied by
human rights violations, exploitation and
abuse. Female migration can also involve
a significant amount of tension, especially
since it often breaks through established
values and practices and produces higher
psychological costs for women than men.

Female migrants often face multiple dis-
crimination in the migration process on
account of their nationality, immigration or
social status as well as gender. The con-
tinued abuses suffered by many women
migrants, who fulfill important but often
undervalued tasks in host societies, and
the frequent absence of formal protection
in national labour legislation raise impor-
tant questions in safeguarding the human
and labour rights of female migrant work-
ers. Addressing gaps in many countries’
legislation in recognizing domestic work
as formal employment, with the same con-
ditions of work and protections as other
workers, would make significant inroads
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into addressing challenges faced by many
migrant women. Finally, the exploitation and
abuse migrant women face in the context of

The Global Migration Group (GMG) member
agencies collaborated to enhance understand-
ing of the phenomenon of increasing female
migration by supporting various research proj-
ects and data collection activities. In Ghana, a
study on female migration conducted jointly
by the International Organization for Migra-
tion (IOM), the United Nations Population
Fund (UNFPA), the Ghana Immigration Ser-
vice and the University of Ghana will be used

Women should be made aware of their
options, regarding the migratory process
itself, and conditions in the country of des-
tination, so that they can make informed
decisions. While the fact that women
are migrating on their own rather than as
part of family migration seems to indicate
greater freedom and choice, very often
this is not the case at all.

Discriminatory applications of migration
law expose womento greaterrisks of human
rights abuse. While most migration policies
are not designed to favor one gender over
the other, women can be denied entry due
to restrictions imposed on admission of
migrants for female types of occupations.
Restrictive regulations which give women
less chance of migrating legally than men
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trafficking in human beings requires strong
government responses in the areas of pre-
vention, protection and prosecution.

for strengthening policy dialogue and advocacy
for gender equality in the migration process. In
Haiti, a joint project of the United Nations Chil-
dren's Fund (UNICEF), UNFPA and the World
Bank contributed to the process of awareness
raising among policy makers regarding demo-
graphic data related to youth, emphasizing the
critical issue of migration through several work-
shops and presentations for mayors, journalists,
academics, and national government cadres.

force them to migrate clandestinely. When
legal channels are not available, many
women see trafficking or smuggling as the
only option to cross the border. This places
them at increased risk of exploitation and
abuse. The more opportunities there are
for regular channels of migration, the less
incentive will there be for trafficking of
people, exploitation and serious abuse of
migrants in the countries of origin, transit
and destination.

Some women turn to, or are lured by,
"brokers" to help them migrate clandes-
tinely leaving them open to discrimina-
tion, exploitation, violence and abuse.
Many become victims of human traffick-
ing. Girls and women victims of traffick-
ing, refugees, transit and irregular female



migrants are most vulnerable to human
rights abuse. Their situation is exacer-
bated by the failure of countries to address
this tragedy.’®? Female victims of traffick-
ing have little recourse to the law. Many
of them are in the country illegally and are
afraid to report abuses and seek help from
local authorities. They are literally slaves of
their traffickers, trapped in a situation over
which they have no control. Many of the
women suffer extreme violence, illnesses
and diseases, and irreparable physical and
psychological harm. Women migrants
who are forced into sex work are also at
great risk of contracting HIV/AIDS.

Female migrants who flee conflict situa-
tions are also often subjected to gender-
based violence, sexual abuse and exploita-
tion. Refugee camps do not always provide
protection from such abuse.

In Ukraine, the United Nations Development
Programme (UNDP) organized and sponsored
the preparation of a Manual on HIV/AIDS and

Although legal channels to migration exist,
there is no guarantee that female migrants
will obtain the jobs that they were prom-
ised. Many women and girls typically apply
for advertized jobs as babysitters, mod-
els, hairdressers, dancers or waitresses
with friends or relatives acting in some
cases as recruiters. Once in the country

Also of concern is the growing num-
ber of transit migrants, although female
migrants represent only a small propor-
tion of all migrants in transit. The exact
magnitude of transit migration is unknown
since data on the inflows and outflows of
foreigners, both legal and undocumented,
as well as information on their duration
of stay and their intentions are not avail-
able. Migrants stay for extended periods
in transit countries voluntarily or because
of a growing difficulty to move onwards.
The vulnerability of female migrants
increases with the prolongation of the
migratory process. Female migrants who
are victims of sexual assault in countries
of transit demonstrate the need for spe-
cial protection schemes to ensure the
right to physical integrity and protection
from criminal assault.’®4

Human Rights, an analysis of legislation on HIV
and refugees, and a survey on adherence of
migration services to this legislation.

of destination, they realize that these jobs
do not exist. Instead they find themselves
in the hands of traffickers who often vio-
late victim's rights by seizing passports
or other identity documents, not living
up to promises or contracts, withholding
pay, and forcing women into subjugation
or even sex work. The rule of law and

INTERNATIONAL MIGRATION & HUMAN RIGHTS



effective criminal justice systems actively
addressing the crimes of human traffick-
ing and migrant smuggling are essential
for the protection of migrants' rights and
of those who are trafficked and smuggled.
Adequate legal frameworks and institu-
tions in the countries of destination are
essential to ensure that justice is served

The United Nations Population Fund (UNFPA)
is engaged in a project that deals with traffick-
ing of Nepalese women and girls into India.
Traffickers typically attract poor girls with the
promise to work in the urban areas or abroad.
Well aware of the risk, families send their daugh-
ters to brothels in order to dispose of the eco-
nomic burden on the family. The Government of
Nepal identified 26 districts from which women
and girls have disappeared. In response, the
Reproductive Health Initiative for Youth in Asia
(RHIYA), a joint initiative of the European Union
and UNFPA, and in collaboration with non-gov-
ernmental organizations, focuses on 19 impov-
erished districts. One of the goals of the project
is to raise the awareness among the community
about the risks of trafficking. It also provides

Many female migrants lack access to
much-needed health services. National
and local health authorities typically pay
little attention to the health conditions of
international migrants. Policymakers rarely
address issues of family planning or repro-
ductive health of migrants but focus more
on infectious diseases that migrants might
bring into the country. Even when health
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and that victims receive compensation for
the suffering they endure. Strengthening
the criminal justice response to migrant
smuggling and human trafficking is a core
element. When designing such policies,
upholding human rights and protecting
the safety and lives of migrants must be
paramount.

girls and women with educational training and
empowerment opportunities in their country
of residence. Another goal is the reintegration
of trafficking survivors into their communities,
through efforts designed to reduce stigmatiza-
tion and provide social and legal services. The
initiative has proved to be very effective. One
RHIYA staff member helped to save three ado-
lescent girls the day they were about to be traf-
ficked after learning that the young men who
promised the girls work were, in fact, traffickers.
In another case, a young woman, remembering
the RHIYA educational sessions on trafficking,
narrowly escaped being trafficked by seek-
ing help from a border NGO. In Timor-Leste,
UNFPA supports training in human trafficking
for national police and immigration officials.

services are available, other obstacles,
including language and communication
problems, cultural differences regarding
the perception of health and health care,
and lack of information about what is avail-
able often prevent women migrants from
seeking medical care and health services.
Female migrants are less likely to seek
prenatal services than nationals, especially



when their official status is uncertain.
Female migrants who have been sexually
abused or forced into sex work and live
with HIV/AIDS often do not seek medical
attention out of shame or fear. Female gen-
ital mutilation (FGM) is another issue that
has caused concern in countries receiving
migrants from countries where this prac-
ticeis prevalent, because of the presence of
gynecological problems and psychological

In Bosnia-Herzegovina, the United Nations
Population Fund (UNFPA) supports a shel-
ter run by the International Organization for
Migration (IOM), which serves as a safe house
where female migrants receive counseling and
health care. It also provides reproductive health
services to trafficked women and girls. UNFPA
also supports reproductive health programmes
for refugees and persons in post-conflict situ-
ations. Pregnant women and children receive
supplementaryfoodandimmunizationservices,
maternity health kits, condoms, treatment for
sexually transmitted infections and mosquito

The lack of sex-disaggregated migration
data and gender-sensitive research is a
major challenge. Good data on flows of
international migrants and cyclical migra-
tion, as well as research on the root causes
of migration and the extent of human
rights abuses are essential to sensitize pol-
icymakers to the needs of female migrants
and for evidence-based gender-sensitive

trauma associated with FGM.'®> In dealing
with irregular migration of women, States
must take into account that during the
migration process women's health condi-
tions could have been negatively affected
through FGM and reproductive health-
related ilinesses and should therefore pro-
vide necessary services to avoid further
complications or even the death of female
migrants.

protection. Working in refugee camps, UNFPA
supports the International Rescue Commit-
tee in mobilizing elders, women's groups and
community leaders to raise awareness of fam-
ily planning, maternal and child health, and
formulate strategies to change harmful prac-
tices. IOM engages in activities to strengthen
the response capacities of Ministries of Health
in the provision of preventative and curative
reproductive health services to migrant women
to promote the right to reproductive health and,
indeed, the right to life, of migrant women.

policy formulation and programme imple-
mentation addressing the needs of female
migrants. Data and research are needed
to identify the gaps in gender equality
throughout the entire migration process,
develop strategies to close those gaps,
and monitor implementation. This knowl-
edge may help in the process of manag-
ing migration. The international women's
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rights regime acknowledges the different
rights of women at distinct stages of their
lives. To protect the human rights of female
migrants throughout the entire migration
process, it is essential to consider female
migration from a life cycle approach,
examining the situation of women and
girls before they migrate, as they migrate,
their situation abroad, and upon return to
the country of origin.'8

Insufficient attention to female migration
holds back development and reduces the
possibility of achieving the Millennium
Development Goals (MDGs)."®” The inter-
national community should be made aware
of the contributions of female migrants to
countries of origin and destination. Effec-
tive measures must be taken to combat
misconceptions and misleading informa-
tion on the female migratory profile. Exist-
ing laws and international instruments and
agreements should be strictly enforced,
and legal protection systems should be
put in place to ensure the protection of the
human rights of female migrants.’®® Such
protection mechanisms should include,
inter alia, laws and policies in compliance
with international human rights standards,
including laws and policies that recognize
the right of female migrants to available,
accessible, acceptable and high quality
basic services; freedom from discrimina-
tion based on sex, origin, religion, etc.; the
right to access to justice, including legal
assistance in cases where female migrants
need it; effective institutions that promote
and protect the rights of female migrants,
including the judiciary and national human
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rights institutions such as ombudspersons
and national human rights commissions;
and mechanisms ensuring respect and
protection of the rights of female migrants,
such as redress and reparation procedures
in case of violations of human rights. All
policies and legislation concerning interna-
tional migration should be human rights-
based. Strategies in the country of origin,
transit and destination should encompass
protection mechanisms relevant to female
migrants.

Children are crossing international bor-
ders in greater numbers and face many
risks in the process. Children and women
are particularly vulnerable to trafficking,
abuse and exploitation, especially during
prolonged migratory processes.'®® Risks
for children are even greater when they
travel unaccompanied,”® separated™'
or without documentation. Even when
migrating with their families, however,
the migration process is not risk free.
Migrant children are often confronted
with serious institutional, social and psy-
chological barriers, especially when par-
ents occupy marginal positions in the
country of destination.

In labour sending countries, a growing
number of children are left behind by one
or both parents. In host countries, migrants
and their families are often vulnerable to
discrimination, poverty, insecurity and
social marginalization. For undocumented



migrants, there are additional concerns
such as under-paid wages, lack of access
to educational, health and basic social ser-
vices as well as the possibility of arrest,
detention and repatriation. The rights of all
children affected by migration processes
have, therefore, become a matter of grow-
ing concern to the global community.
However, there is also a growing aware-
ness of the value of promoting, protecting
and fulfilling children's rights in view of the
accompanying empowering effect that
can enable them to claim their rights.

Applications by a child or his or her par-
ents to enter or leave a State Party for the
purpose of family reunification should be
dealt with in a positive, humane and expe-
ditious manner. States Parties should fur-
ther ensure that the submission of such
a request should entail no adverse con-
sequences for the applicants and for the
members of their family. A child whose
parents reside in different States should
have the right to maintain on a regular
basis, save in exceptional circumstances,
personal relations and direct contacts
with both parents. Towards that end and
in accordance with the obligation of States
Parties the right of the child and his or
her parents to leave any country, includ-
ing their own, and to enter their own
country should be respected. The right to
leave any country should be subject only
to such restrictions as are prescribed by
law and which are necessary to protect
the national security, public order, public
health or morals or the rights and free-
doms of others and are consistent with the

other rights recognized in the Convention
on the Rights of the Child.”®?

Children of migrant workers, whether they
have migrated with their parents or were
born in the host country, may be denied
access to basic services, including health
and education, with language difficul-
ties often being a serious impediment to
the latter. Children who are not in school,
whether due to denial of access or the
pressure to contribute to family earnings,
become vulnerable to the worst forms of
child labour, including commercial sexual
exploitation. When children migrate with
parents or are born to migrants in desti-
nation countries, the benefits of a better
standard of social services may be reduced
by disadvantages such as discrimination,
xenophobia and racism, relative poverty,
language barriers, unequal rights and the
lack of integration policies. Migrant chil-
dren mavy also be the subject of adult deci-
sion-making by members of the family or
others, which in some cases also exposes
them to significant harm. The vast major-
ity of children who migrate do so for the
purpose of family reunification. Several
countries apply extreme measures, allow-
ing only their own nationals the oppor-
tunity to emigrate, including for the pur-
pose of family reunification. Migrants
then have no option but to seek irregular
ways to migrate and this places children
at high risk, particularly when they travel
unaccompanied.

Legal identity, a problem faced by all
migrants, is particularly difficult for
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children. In some countries, children born
to foreign parents do not generally qual-
ify for citizenship. Irregular migrants may
also face difficulties in obtaining birth
registration for their children. Children

The United Nations Children's Fund (UNICEF)
has recently developed a survey instrument to
measure the social impact of migration and
remittances on children left behind and is work-
ing jointly with the United Nations Department

In addition, migration puts unigue stresses
on children - leaving a familiar social con-
text and extended family network; enter-
ing a new place, culture, and language; and
harsh conditions endured before or during
the transition. The stress can be even more
intense for adolescents. Migrant children
who do not connect in some meaningful
way with their peers, family or school are at
an increased risk of depression, self-harm,
including suicide, substance abuse, failing or
dropping out of school, mental health prob-
lems and entering into conflict with the law.

The impact of migration on children, espe-
cially girls, must be seen in the broader
context of poverty and conflict, and
within the perspectives of vulnerability
and resilience, gender relations and chil-
dren's rights. From a gender and rights-
based approach, it is important to foster
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without identification documents are usu-
ally excluded from formal schooling, and it
may be difficult for them to socialize and
to create social networks because of lan-
guage and cultural barriers.

of Economic and Social Affairs (UNDESA) to
estimate the gender disaggregated numbers
of international migrant children, children left
behind and adolescents.

constructive solutions to better meet the
challenges faced by children and adoles-
cents moving from one country to another
in search of security, and protection, and
improved standard of living.'>

Migration should be positioned within the
context of a human rights framework that
provides protection for all children, adoles-
cents and women affected by migratory
processes. States that are parties to interna-
tional human rights treaties are obligated to
offer protection to the rights of non-nation-
als as well as direct protection to children
as long as they remain in their territory.
Migrant children become non-nationals
or aliens once they leave home and cross
national borders and face a new social envi-
ronment,”®# but these circumstances should
not imply a restriction of their human rights,
whatever their migration status.



The United Nations Children’s Fund (UNICEF),
guided by the Convention on the Rights of the
Child (CRC), is dedicated to the realization of
the rights of children and women, including
those affected by migration. Its efforts are
directed towards finding practical solutions to
the challenges that migration can bring. UNI-
CEF is strongly committed to working directly
with governments and civil society to develop
protective policies for children, adolescents
and women affected by migration, including
combating child trafficking and supporting
child protection initiatives. UNICEF recognizes
that the impact of migration on children left
behind, migrant children and adolescents must

Whether on their own or with family, chil-
dren are increasingly becoming migrants
in search of survival, security, improved
standards of living, education or protec-
tion from abuse. Also affected are children
left behind by one or both parents and
children living in areas with high migration
rates. Policies should take cognizance of
how migration affects these children and
protect their rights by enhancing access to
benefits of migration while simultaneously
protecting against vulnerabilities.

The CRCandthe CEDAW providetherights
and gender framework within which the
special needs of migrant women and girls
can be addressed. These treaties oblige
States to maintain a gender perspective

be seen in the broader context of poverty and
conflict, and within the perspectives of vul-
nerability and resilience, gender relations and
children's rights. Constructive solutions need
to be fostered, from a gender and rights-based
perspective, to better meet the challenges
faced by these children and adolescents. With
this purpose, UNICEF carries out research and
evidence-based analyses, as there is a pressing
need for developing effective policy and advo-
cacy campaigns based on reliable estimates.
UNICEF is working with ILO and other mem-
bers of the Global Migration Group (GMG) in
promoting the rights of children in the key areas
of migration, youth, and employment.

in migration laws and policies, particularly
in receiving countries. These areas require
greater attention from researchers as well
as policy and law makers dealing with
migration issues. The challenge for policy
and law makers is to establish rules and
regulations that meet the requirements of
international conventions, including the
CRC and CEDAW.

“Protection gaps” and grey areas exist
in irregular and mixed migration flows.
The increasing numbers of unaccompa-
nied children crossing borders, including
through irregular maritime migration, puts
them at risk and exposes them to exploi-
tation, abuse and violation of their rights.
Unaccompanied migrant children may
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suffer deportation or repatriation mea-
sures, or be detained, without respect
for their best interests. Migrant children
may be separated from their parents, e.g.
when they are deported from the country
of residence, which may be in breach of
provisions contained in universal human
rights treaties, protecting the family as
the fundamental unit of society. Moreover,
the principle of best interests of the child
is not always properly considered in fam-
ily reunification policies and measures.
Irregular migration occurs in the absence
of documents and often involves human
smugglers and traffickers. There is a
need for specific rights and gender-based
responses and approaches to address con-
cerns, especially as it relates "to migrants
deemed ‘irregular’ by the authorities who
fall outside the international refugee pro-
tection framework but who nevertheless
need humanitarian assistance and/or dif-
ferent kinds of protection."™® Poverty, lack
of access to education, unemployment,
gender inequality and risk of HIV/AIDS
increase vulnerability to irregular migration
and trafficking. Protection gaps for mixed
migration flows are substantial and need
to be addressed urgently. It is important
to identify migrant children within mixed
movements, so as to ensure access to pro-
tection and meet their needs.

In countries of origin, the migration of par-
ents has created new challenges for chil-
dren left behind, including family instabil-
ity, increased household responsibilities,
social stigmatization and limited access
to essential services, such as health,
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education, etc. The educational achieve-
ment of children left behind is often com-
promised by their obligations to fulfill
household duties and care for younger
siblings. An assessment of the Millennium
Development Goalsindicatesthat the goals
can be fully achieved only if the promotion
and protection of children's rights is made
an integral part of programming strategies
and plans. Children left behind may be at
greater risk of drug abuse, teenage preg-
nancy, psychosocial problems and violent
behaviour. Children left behind must be
covered by gender-sensitive social protec-
tion policies to ensure that all forms of dis-
crimination and victimization are avoided;
further, to be effective, social policies must
be adapted to the specific circumstances
faced by vulnerable children.

International organizations and govern-
mental stakeholders play a crucial role
in raising awareness of the situation of
migrant children and in promoting the
appropriate response from governments
and civil society regarding the adaption
of respective legislation for the promo-
tion and protection of the rights of migrant
children in accordance with the CRC.

Moreover, there is a significant lack of
information about migrant children or
those who are left behind in countries
of origin. Without accurate reliable data
on the numbers of children affected by
migration, including migrant children, it
is difficult to develop and implement suit-
able programmes and policies to respond
to their needs and promote the realization



of their rights. Even without extensive sub-
stantiation, it is clear that the impact of
migration on children is a matter of grow-
ing concern worldwide.

The linkages between protection of rights
and development are articulated in inter-
national labour conventions, in discus-
sions at the International Labour Confer-
ences and other international fora as well
as in authoritative documents, such as the
International Labour Organization (ILO)
Multilateral Framework.”® Analyses have
revealed that deficits in decent work are
at the origin of migration flows. In other
words, the inability of workers to exer-
cise their right to work in their own coun-
tries pushes them to migrate in search of
employment.

According to ILO Director-General, Juan
Somavia: "...gains from migration and pro-
tection of migrant rights are indeed insep-
arable. Migrant workers can make their
best contribution to economic and social
development in host and source countries
when they enjoy decent working condi-
tions, and when their fundamental human
and labour rights are respected.”™’

Despite the positive experiences of many
migrant workers, a significant number

face undue hardships and abuse in the
form of low wages, poor working condi-
tions, virtual absence of social protec-
tion, denial of freedom of association and
workers' rights, discrimination and xeno-
phobia, as well as social exclusion.®® The
granting and denial of visas based on the
particular national origin of the applicant
and on the grounds of national security
are some of the common realities facing
migrant workers and which is a cause of
concern.” These developments erode
the potential benefits of migration for
all parties, and seriously undermine its
development impact. The workers most
vulnerable to abuse of human and labour
rights are women migrant workers, espe-
cially domestic workers, migrant workers
in irregular status, trafficked persons and
youth migrants. Low skills add to the vul-
nerability of migrant workers while skilled
workers are in a better position to protect
their rights.

Great differences exist in the labour pro-
files of male and female migrants. Men
and women circulate differently in the
global economy. Education and skills
enhancement opportunities for girls
and women are limited in many send-
ing countries. The Convention on the
Elimination of All Forms of Discrimination
against Women (CEDAW) describes the
need for equal rights with men in the field
of education and in particular to ensure,
on a basis of equality, their conditions
for career and vocational guidance. With
less educated women ending up predom-
inantly in the service and welfare sectors,
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in traditionally female occupations with
precarious working conditions, many
women migrants, especially those found
in the informal sector of the economy are
without adequate protection. This makes
women more vulnerable to exploita-
tion and human rights abuses, including
low wages, illegal withholding of wages,
and illegal and premature termination
of employment because they are often
found in gender-segregated and unregu-
lated sectors of the economy, including
domestic work, entertainment, and the
sex industry which often are unprotected
by local labour legislation.??® The fact
that gender roles are traditionally estab-
lished and that men often do not share
the domestic chores, particularly looking

The item of promoting decent work for domes-
tic workers has been proposed for the agenda
of the International Labour Conference in 2010
with a view to developing ILO instruments,
possibly in the form of a Convention supple-
mented by a Recommendation, to provide
badly-needed protection for this category of
workers. Reports and research have evidenced
growing decent work deficits for domestic
workers worldwide. Most domestic workers
are women and their work is enabling others
to improve their living standards. The ILO has
long expressed the need for specific attention
to these workers and as far back as 1965 the
International Labour Conference called for nor-
mative action. Indeed, many of the problems
faced by domestic workers can be attributed
to the specificity and nature of their occupation
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after children on a daily basis, makes it
even more difficult for women to develop
personally and professionally.?®" The
CEDAW?9? calls on countries of desti-
nation to support measures at the work
place to prevent discriminatory treatment
of female migrants and facilitate the inte-
gration of women including by enforcing
labour rights and encouraging the host
community to accept them as contribut-
ing members of society. To reduce female
migrants' vulnerability and marginaliza-
tion, their cultural diversity needs to be
respected. Countries of origin should
facilitate the migrants' return and reinte-
gration into society especially for those
who have been victims of human rights
abuse and human trafficking.

and to inadequate attention to key aspects of
their situation in international law and national
legislation. Their particular vulnerability to
abuses of basic human rights, including funda-
mental principles and rights at work, as well as
the differences in employment arrangements,
methods of remuneration, working time and
other aspects of their working conditions war-
rant separate consideration and standards
adapted to their circumstances. In recent
years, a number of governments have initiated
steps to improve legal protection for domestic
workers and others are considering doing so.
The development of international standards is
meant to fill an important gap in the promotion
of decent work for all and to provide appropri-
ate and timely guidance to constituents on
policy and practice in this area.?



A number of issues are at the intersection
of protection and development. Wages of
migrant workers, significant parts of which
become the remittances they send back
home, are one such issue. Remittances are
the most tangible way in which migrant
workers contribute to poverty reduction,
employment creation and development in
their countries of origin. Article 9 of Con-
vention No. 97 on Migration for Employ-
ment?%4 states that each party to the Con-
vention undertakes to permit, taking into
account national laws and regulations,
the transfer of such part of the earnings
and savings as the migrant may desire.
Article 47 of the ICRMW?%> provides that
migrant workers shall have the right to
transfer their earnings and savings and
that States concerned shall take appro-
priate measures to facilitate such trans-
fers. Non-payment or underpayment of
wages denies migrant workers part or all
of their incomes and deprives their coun-
tries of origin of remittances that could be
used for reducing poverty and promoting
development. Ensuring the payment of
wages as such is laid down in the Protec-
tion of Wages Convention of 1949, and
is a right that has important implications
for migrant workers and their countries of
origin.20®

The Committee on Migrant Workers?%’
emphasized that equality in remunera-
tion and conditions of employment on the

one hand protects migrant workers from
abuse and, on the other hand, removes the
incentive for employers to resort to irregu-
lar recruitment or employment.

In countries of destination, migrant work-
ers are better able to meet labour demand,
use their entrepreneurial skills and enlarge
the supply of goods and services when
they have access to training, skill recogni-
tion and labour mobility, in equality with
native workers. Remuneration and social
security benefits allow them, as consum-
ers, to increase demand for goods and ser-
vices and thus to contribute to economic
growth.

The exercise of these rights also contrib-
utes to preserving the competitiveness
of native workers in labour markets of
countries of destination. Allowing migrant
workers to work for a lower pay, for lon-
ger hours and/or without access to social
security can reduce the cost of their labour
compared with national workers, thereby
undermining the latter's chances in their
own labour markets.

Social integration of migrant workers and
their families, manifested in their exercise
of the rights to work, to education, to hous-
ing and other relevant rights, allows them
to raise their productivity and the level of
their contributions to the economies of
countries of destination.?%®
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The essential root of labour migration is a defi-
cit in decent work opportunities in countries of
origin, as reflected in high unemployment and
underemployment and ensuing poverty. As
stated in Paragraph I (1) of the ILO Employment
Policy Recommendation, 1984 (No. 169), the
promotion of full, productive and freely chosen
employment (provided for in the Employment
Policy Convention, 1964 (No. 122)) should be
regarded as a means to achieving the realiza-
tion of the right to work.

In response to a call made by the 24% Special
Session of the United Nations General Assem-
bly in 2000, the International Labour Organi-
zation (ILO) developed the Global Employment
Agenda (GEA) - a coherent and coordinated
international strategy for the promotion of freely
chosen productive employment. The GEA seeks
to put into practice the right to work. The aim of
the GEA is to place employment at the heart of
economic and social policies. Ten core elements
make up the GEA, some relating to the eco-
nomic environment, others to the labour mar-
ket. Elements addressing the economic environ-
ment are: 1) promoting trade and investment for
productive employment and market access for
developing countries, 2) promoting technologi-
cal change for higher productivity and job cre-
ation and improved standards of living, 3) pro-
moting sustainable development for sustainable
livelihoods, and 4) macroeconomic policy for
growth and employment: a call for policy inte-
gration. Elements addressing the labour market
are: 5) decent employment through entrepre-
neurship, 6) employability by improving knowl-
edge and skills, 7) active labour market policies
for employment, security in change, equity
and poverty reduction, 8) social protection as
a productive factor, 9) occupational safety and
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health: synergies between security and produc-
tivity, and 10) productive employment for pov-
erty reduction and development. Policies for
implementing elements of the Agenda fall into
two categories: those that can be addressed by
national policies, and those that need a global
policy response.

Labour mobility and migration have been iden-
tified as one of the key policy areas where
the elements of the GEA should be put into
practice.

An example of the operationalization of the GEA
is the inclusion by the Committee on Skills at the
97t session of the International Labour Confer-
ence (June 2008) of migration in its discussion
of skills for improved productivity, employment
growth and development. The conclusions
of the Committee recognized that “improved
portability of skills, supported by national and/
or regional or international qualification frame-
works, helps migrant workers obtain employ-
ment commensurate with their qualifications
and expertise.” The Committee considered it
appropriate for governments to take certain
measures to respond to the question of skill
development related to migration. The conclu-
sions further recognized that the ILO can assist
Member States within the ILO Multilateral
Framework on Labour Migration by develop-
ing strategies for providing skills development
to migrant workers, developing regional skills
recognition schemes, promoting circular migra-
tion and taking other measures to address and
reverse the impact of brain drain. By citing the
Multilateral Framework in conclusions focused
on guiding action, the ILO approach has brought
together its conceptual tools and its practical
advice to put them into practice.



Rights of migrant workers, the use of
their full potential and their contributions
to development would be furthered by
the licensing and supervision of recruit-
ment and placement services. The Private
Employment Agencies Convention 1997
(No. 181)?°? and its Recommendation (No.
188)?10 draw the parameters of policy in
this respect.

Temporary migration is an issue of impor-
tance in current discussions on the pro-
tection of rights and development. Its goal
is to help meet specific short to medium-
term demand for labour in countries of
destination, while avoiding the permanent
loss of skills and the detrimental conse-
quences for development in countries of
origin. These are worthy considerations.
However, the proliferation of temporary
migration schemes should not lead to the
curtailment of the rights of migrant work-
ers in the work place, especially regard-
ing the principles of equality of treatment
with national workers and non-discrimi-
nation. The view that such programmes

Directly or indirectly, the International Orga-
nization for Migration (IOM) works towards
the respect for human dignity and the protec-
tion of the individual in the implementation
of its activities, that is, through its action. For
example, through facilitating the promotion,

necessarily involve a trade off of migrant
numbers with their rights undermines
the framework of migrant protection and
rights elaborated in international instru-
ments. "It is extremely important that
those programmes [of temporary and cir-
cular migration] are in strict compliance
with the relevant international human
rights instruments, in particular to ensure
non discrimination with regard to remu-
neration and other conditions of work.?"
The ILO Multilateral Framework has pro-
vided some guidelines on this issue. The
most relevant is Guideline 5.5 which
calls for: "ensuring that temporary work
schemes respond to established labour
market needs, and that these schemes
respect the principle of equal treatment
between migrant and national workers,
and that workers in temporary schemes
enjoy the rights referred to in principles
8 and 9 of this Framework.” Guideline
9.9 calls for ensuring that "restrictions
on the rights of temporary migrant work-
ers do not exceed relevant international
standards."?'?

selection, recruitment, deployment and inte-
gration process of foreign workers in tempo-
rary labour migration schemes, IOM contrib-
utesto safe, orderly, transparent and fair labour
migration, promoting respect for the human
dignity and well-being of foreign workers.
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Less concern about human rights is usually
voiced in the current discourse on skilled
and highly-skilled migrants. Rather, the
discussion is framed in terms of migrants'
value as human capital and focused
on potential modes of sharing human
resources (“a mobile and global pool of
professionals”)?”® among States. Indeed,
often the language applied to highly skilled
migrants and diasporas reflects associa-
tions of resource extraction, using terms
such as "tap into,” "harness” and "lever-
age." Not only is this at odds with a human
rights-based perspective, it also neglects
the fact that many migrant associations
and diaspora organizations represent
an elite not because of their educational
achievements or abundant resources, but
because they choose to act.

Serious human rights or humanitarian
law violations are at the origin of refugee
flows. Refugee protection itself is about
upholding human rights of individuals
during displacement. Voluntary return
of refugees in safety and dignity is only
possible if root causes generally linked
with serious human rights violations have
been addressed in a sustainable manner.
Speaking broadly of humanitarian action,
the Inter-Agency Standing Committee
(IASC)?* has stated: "Protection of human
rights is intrinsic to effective humanitarian
action."?” This statement points to the fact
that human rights violations and result-
ing protection issues are usually a central
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element of complex crisis situations. They
are also typically at the heart of the prob-
lem that has contributed to, or been exac-
erbated by, armed conflict.

The Office of the United Nations High
Commissioner for Refugees (UNHCR)
estimates that over 16 million people were
refugees at the end of 2007. As of the
end of this year, roughly one third of all
refugees were residing in countries in the
Asia and Pacific region. The Middle East
and North Africa region hosted a quarter
of all refugees, while Africa and Europe
were host to respectively 20 and 14 per
cent of the world's refugees. The Ameri-
cas had the smallest share of refugees - 9
per cent.”®

Thousands of persons in various countries
of the world, who are fearful of applying
for refugee status or who are denied that
status, go underground and become illegal
migrants. The right to seek asylum is often
threatened where asylum-seekers are part
of mixed population movements. Many
who flee persecution and conflict are
unable to use legal means to reach safety
and undertake perilous journeys with
those fleeing poverty or precarious living
conditions. In the process, they frequently
face torture, rape, abuse and exploitation
by smugglers, pirates, officials and oth-
ers. Unaccompanied and separated chil-
dren caught up in irregular movements
are at particular risk of sexual and labour
exploitation.



The right to seek asylum is jeopardized if
shipmasters do not rescue those in dis-
tress and when governments are unwill-
ing to disembark those rescued, includ-
ing asylum-seekers. States' protection
responsibilities are relatively clear where
individuals are intercepted or rescued in
territorial waters, but differences remain
over protection obligations outside such
waters. The right to seek asylum is also
jeopardized by difficulties regarding access
to fair and effective asylum procedures
or those which are poorly developed, not
based on timely and accurate country of
origin information, or duly sensitive to age,
gender and diversity. Refugee recognition
rates for asylum-seekers of certain nation-
alities diverge widely among and within
States.

The United Nations Office of the High Commis-
sioner for Refugees (UNHCR) frequently inter-
venes on behalf of asylum-seekers and refugees
threatened with deportation. In 2007, several
individuals detained for expulsion were released
for emergency resettlement. Others who had
been deported were readmitted. UNHCR and its
partners are engaged in numerous operations to

In many situations, sexual and gender-
based violence remains a major problem
for asylum-seekers and refugees, particu-
larly women and girls. Many are exposed

The right to life, liberty and security of
person?” is central to the enjoyment of
asylum. Yet physical insecurity is increas-
ingly the hallmark of many situations of
displacement. Cases of camps attacked
by rebel groups and forced recruitment
of children by armed groups pose prob-
lems in a number of operations. Insecu-
rity also restricts humanitarian access
by the United Nations Office of the High
Commissioner for Refugees (UNHCR),
and other United Nations and non-gov-
ernmental organization partner staff, and
exposes refugees to high risk. As noted
by United Nations Secretary-General, Ban
Ki-Moon, critical humanitarian access to
civilian populations is often currently “any-
thing but safe, certainly not timely and far
from unhindered."?'®

monitor detention facilities, discourage place-
ment of asylum-seekers in prisons alongside
criminals, help identify asylum-seekers within
undocumented migrant groups, promote access
to advice and medical attention and urge States
to resort to detention of asylum-seekers only on
an exceptional basis and in full consideration of
possible alternatives.

to rape, the risk of HIV infection, attack,
abduction, honour killings, female geni-
tal mutilation,?™ child marriage, sexual
harassment, and other violations of the
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rights to life, freedom from torture, cruel,
inhuman or degrading treatment??° and
an effective remedy.??’ Their abuse is
often linked to anti-migrant sentiments,
reflected in the policies and frameworks
of the countries of destination and transit
designed to manage migratory flows in a
purely restrictive manner. Refugee camps
do not always provide protection from
such abuse. Caught up in general anti-
foreigner violence or specifically targeted,
asylum seekers are sometimes forced to
move to other parts of the country or even
killed. Refugee protection has become
more complex in recent years due to the
increasing difficulty in availing access to
asylum systems resulting from height-
ened security considerations. Many who
have been refused asylum remain in the
country of destination and, together with
those who have overstayed their visas
or crossed borders without the proper
documents, contribute to the growing
numbers of irregular or undocumented
migrants. Irregular migrants often can-
not fully exercise their human rights, lack
basic health services and face abuse and
exploitation.???

States increasingly resort to the deten-
tion of asylum-seekers and refugees,
including children. Sometimes detention
periods are prolonged, at times even
indefinite. In some situations, conditions
are so overcrowded and poorly venti-
lated, without the most basic ameni-
ties or nutrition, as to amount to inhu-
man and degrading treatment. In some
cases detention has resulted in death.
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Continuing difficulties in securing access
to the right to work for asylum-seekers
and refugees??? reflect reluctance on the
part of many States to allow foreigners
access to national labour markets. Yet,
accesstoemploymentis essential toreal-
izing other human rights and is inherent
to human dignity. It can protect against
sexual and gender-based violence and
is integral to achieving self-reliance and
durable solutions.

Therighttoastandardofliving adequate for
health and well-being, including to cloth-
ing, housing and medical and necessary
social services?** is related to numerous
rights, access to which should be granted
on a non-discriminatory basis, including as
regards national origin, physical or mental
disability, or health status (for instance,
regarding HIV/AIDS). It encompasses
access to safe, potable water and adequate
sanitation and access to health-related
education and information, including on
sexual and reproductive health. In urban
environments, many asylum-seekers and
refugees are unable to access housing,
health-care and other services, whereas
due to resource constraints, facilities often
remain poor in refugee camps.

The right to adequate food??> is critical to
the enjoyment of all other human rights. It
has become an urgent issue particularly in
light of the most recent rise in food com-
modity prices, diminishing food stocks
and resulting in shortfalls in delivery of
humanitarian assistance in a number of
displacement situations.



States bear the primary responsibility for
protecting the human rights of all persons
within their territory or subject to their
jurisdiction.

Recurring global protection challenges are
brought to the attention of the Executive
Committee of the UNHCR Programme
(ExCom)??® for its guidance, including
through ExCom Conclusions. In the field of
refugee protection and international migra-
tion, the High Commissioner's Dialogue on

An important aspect of the work of the United
Nations Office of the High Commissioner for
Refugees (UNHCR) is capacity-building ini-
tiatives to support States in establishing func-
tioning national asylum procedures. These
include providing advice on draft legislation;
visiting reception and detention facilities; and
counselling asylum-seekers on their rights.
Border guards, immigration officials, police,
adjudicators and judges are trained by UNHCR

Other global issues may be addressed,
such as those issued to assist States in
properly applying the refugee definition
contained in Article 1 of the 1951 Conven-
tion,??® addressing gender-based perse-
cution,??® or determining when victims of
trafficking are at risk of persecution on
refugee grounds if returned.?3¢

Protection Challenges,”?” involving a wide
range of stakeholders, took place in Geneva
in December 2007 to discuss refugee pro-
tection, durable solutions and international
migration. The meeting recognized that there
are protection gaps in mixed flows, especially
as regards migrants deemed by the authori-
ties “irregular” who fall outside established
protection frameworks, but who otherwise
need humanitarian assistance or other kinds
of protection. The Dialogue called for rights-
based approaches in addressing these gaps
and placing all migrants’ human rights and
dignity to the fore.

in their obligations under international refugee
and human rights law and in such issues as
cross-cultural communication, gender sensi-
tivity and determination of the best interests
of the child. The Office makes legal interven-
tions in national and regional courts to support
the progressive development of international
refugee law, drawing also on complementary
developments in international human rights
law.

Why is it necessary at all to envisage
refugee protection in reference to human
rights? In answering this question, in the
first instance, the importance and validity
of the refugee law and protection regime
in its own right must be reaffirmed. This
regime clearly lays down the duties and
obligations that are owed to refugees and
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the rights they are entitled to claim as a
matter of international law. Refugee law
and protection have, over the years become
well-known, accepted and essentially
adhered to across the world. This predict-
ability is critical in actual, concrete actions
to protect refugees whether through dip-
lomatic means or judicial litigation. All this
deserves to be respected, re-validated,
nurtured and further developed.

To assert the relationship between this
regime and that of human rights protec-
tion is, however, not only about making
an academic point, although that is useful
in its own right in advancing the knowl-
edge and awareness that still needs to be
fostered on this issue. The emphasis is,
however, also useful as a reminder, which
remains necessary from time to time, that
refugees are not some obscure technical-
ity but are, after all, human beings. They
bear human rights, and the imperative to
respect and advance those rights as do
all other human beings. The connection
thus plays both a tactical and operational
function.

Even in situations where the 1951 Refu-
gee Convention is applicable because of
accession, reference to human rights of
refugees, and not only refugee law entitle-
ments, has a strong rhetorical and reinforc-
ing function. But in those countries which
have not acceded to the 1951 Convention
or any other international or regional refu-
gee instruments, human rights law comes
to provide the essential bedrock for pro-
tection advocacy and action. For all these
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reasons, every opportunity must be taken
to elaborate, foster and make known the
nature and interconnections between the
two regimes.

Developing effective responses to address
human trafficking and migrant smug-
gling, as issues of irregular migration that
impact on the human rights of those who
are trafficked or smuggled, raises many
challenges.

At the point or country of origin, traffick-
ers and smugglers alike take advantage of
people's vulnerabilities, particularly those
who may be desperate to migrate in an
attempt to establish a better life. Traffick-
ers and smugglers look to profit from the
vulnerabilities of people by offering them
incentives and the means to migrate
looking for better opportunities. Smug-
gled migrants may suffer violence, sexual
abuse and other life threatening situa-
tions along their migration route to the
destination point. Trafficked victims may
suffer the same and are subject to exploi-
tation. Once at the destination, smuggled
migrants' status as illegal immigrants
makes them vulnerable to abuse and dis-
crimination while trafficked victims will
suffer exploitation at the hands of their
traffickers. It is essential that the differ-
ences between trafficking in persons
and smuggling of migrants are under-
stood before an effective policy response



to both crimes can be developed and
implemented.

There are increasing reports of abuse by
smugglers inflicted against those who are
smuggled. In this regard, smugglers and
the activity of people smuggling has the
potential to seriously endanger the life and

The United Nations Development Programme
(UNDP) has supported efforts to reduce traf-
ficking in Tajikistan (interactive training for
authorities in the area of illicit drugs and
crime), Armenia (an assessment of current
policies, institutions and capacity with a view

When responding to instances of human
trafficking and migrant smuggling, it is
often the case that law enforcement and
criminal justice practitioners will approach
the investigation and prosecution with
a focus on targeting the smugglers and
traffickers for their role in the facilitation
of illegal immigration. At the same time,
they often look to deport those who are
illegal immigrants as a result of being
trafficked and/or smuggled. Human traf-
ficking is often incorrectly treated by law
enforcement officials as a crime of illegal

health of those who are smuggled. The
death and serious injury toll from smug-
gling has dramatically increased in recent
years, indicating the potentially serious
human rights abuses that smugglers can
inflict against those who employ their
services.

to strengthening the anti-trafficking frame-
work), and Thailand (tracing activities for sus-
pected trafficked persons). It has also engaged
in regional level work in Asia and the Pacific,
and Europe and the Commonwealth of Inde-
pendent States (CIS).

immigration first, before it is recognized
as a crime against the person who has
suffered extreme human rights violations
from having been exploited. While traffick-
ing in persons and smuggling of migrants
often involve illegal methods of migration,
it is not always the case. More knowledge
and awareness among law enforcement
and criminal justice practitioners of the
human rights aspect of human traffick-
ing and migrant smuggling needs to be
developed. Responding to human traffick-
ing from a human rights-based approach
(as opposed to an approach that targets
only the traffickers) works to protect and
support the trafficked victims as well as to
benefit the criminal investigation and pros-
ecution case. Where trafficked persons
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are treated as victims of crime as opposed
to illegal immigrants, they are more likely
to assist in the criminal investigation
and recover from their trafficking ordeal.
Smuggled migrants need to be recognized
by law enforcement and criminal justice
practitioners as potential victims of human
rights abuse. Smuggled migrants may
have been subject to human rights abuse
during the journey, at the border crossing,
during periods of illegal stay in the des-
tination country, in detention facilities or
during the course of removal. Smuggled
migrants, regardless of their immigration
status, have the right to have their human
rights and dignity upheld and prioritized
at all stages by those who deal with their
case from discovery and identification, to
detention, to removal - where such cases
permit - to the granting of asylum.

A comprehensive and multi-disciplin-
ary approach comprising and balancing
repressive strategies is needed in order to
effectively tackle the issue of human traf-
ficking, suppressing the organized crime
networks and prosecuting the traffick-
ers, as well as empowering potential and
actual victims of trafficking. A compre-
hensive policy response should begin with
prevention to help combat trafficking; pro-
vide protection and support for the victims
and ensure that traffickers are prosecuted.
Effective action against trafficking in per-
sons must take into account the recogni-
tion and promotion of the rights of victims
of trafficking.
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Preventive measures to fight trafficking
in persons should be multi-disciplinary,
address all root causes of trafficking,
including both supply and demand side
and foster opportunities to migrate legally
and safely. The main goal of prevention
mechanisms is the reduction of vulner-
ability to trafficking and the increase in
livelihood options for individuals at risk,
with special focus on women and children.
Thereisanurgent needto addressissues of
human rights violations in countries of ori-
gin to prevent vulnerability. Governments
should train local and national authorities
and sensitize the public at large to pro-
mote understanding of human trafficking
and take action against it. It is essential to
raise the awareness of potential and actual
victims, warn of the risks and dangers of
trafficking and inform about legal and safe
migration channels. On the supply side,
measures should include the empower-
ment of persons at risk, and include efforts
to spur socio-economic development,
employment generation, gender-equality,
and anti-discrimination measures. States
should foster stronger links between anti-
trafficking measures and existing national
action plans, particularly national employ-
ment plans, development plans, child
protection plans, gender equality plans
and national migration plans. Local com-
munity  development,
development and employment generation
schemes as well as micro-credit schemes
are often not accessible to women. Such
schemes should actively target women

socio-economic



and other vulnerable groups at risks of
being trafficked and returned trafficked
victims, so as to support their social and
economic reintegration. If legal and safe
migration channels would be available as
an alternative to irregular migration, the
dependency of migrants on the abusive
intermediary network would decrease.
Therefore, stronger cooperation between
countries of origin, transit and destination
is essential.

In order to prevent abuse, authorities
should monitor the practices of licensed
recruiters. On the demand side, it is
essential to reduce the need for cheap
exploitative labour in all sectors in coun-
tries of destination. Victims are trafficked
mostly into the unprotected, unregu-
lated, informal sectors of the destination
economies. Even if legal migratory chan-
nels are enhanced, these will most likely
not target the informal sector. Countries
of destination should take a standards-
based approach to trafficking and migra-
tion in order to foster migrants' rights and
migrant workers' rights both for the formal
and informal sectors of the economy. They
should furthermore ensure the enforce-
ment of these labour and protection stan-
dards and promote measures to address
the protection of the rights of workers in
the informal sector. This calls for collabo-
ration with trade unions, migrant associa-
tions and employers.?*

Victim protection and support schemes
are an essential element of a compre-
hensive and effective response to human
trafficking. Trafficked victims need safety,
support and care while undergoing social
and economic reintegration once their dis-
tress has ended. They require protection
from further exploitation and access to
medical and psychological care, includ-
ing voluntary and confidential counseling.
Victims should be given access to confi-
dential HIV testing on a voluntary basis.
Where victims are given the opportunity
to recover from their trafficking ordeal with
professional support, they are more likely
to cooperate in the criminal investigation
and provide evidence against their traf-
fickers. Effectively responding to human
trafficking therefore requires a balanced
approach that is based on enforcing the
law against the traffickers and protecting
the human rights of trafficked victims. It
should be the victim's right to access pro-
tection and support services on an uncon-
ditional basis. Despite an increased aware-
ness of the need to identify trafficked
persons as victims of crime and also of the
human rights violations suffered by those
who are trafficked, many States have yet
to establish effective victim protection and
support mechanismes.
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The protection and support of trafficked vic-
tims in recognition of the human rights abuse
they have suffered is an essential part of any
comprehensive response to human trafficking
and is supported and promoted by the United
Nations Office for Drugs and Crime (UNODC)
in line with the Trafficking Protocols. The
Smuggling Protocol recognises and promotes
the protection of the rights of smuggled
migrants. UNODC can assist Member States
in: 1) Reviewing and revising domestic legisla-
tion at the request of Member States concern-
ing the protection and support of trafficked

The challenge for national authorities is to
protect the rights of migrants while main-
taining border security. While States have
the right to detain and remove irregular
migrants, they have the responsibility
to do so using measures which respect
human rights and the safety and dignity
of the individual. States also have a role
to play in reducing the causes of invol-
untary migration through greater rights

In 2005, the United Nations Children's Fund
(UNICEF) and the United Arab Emirates signed
an agreement to return children involved in
camel racing, many of them victims of traf-
ficking, back to their countries. According to
recent information, more than 1,000 child
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victims and smuggled persons; 2) Developing
and implementing victim and witness support
and protection schemes for trafficked victims,
based upon close cooperation between crimi-
nal justice institutions and NGOs. Responding
to the needs of trafficked victims will encour-
age them to cooperate during investigations
and criminal proceedings, thereby increasing
the likelihood of a successful prosecution of
the trafficker/s; 3) Establishing measures to
uphold and protect the human rights of irreg-
ular migrants in the return and repatriation
process.

protections in home countries. Situations
of poverty, lack of access to education,
gender inequality and high unemployment
make people vulnerable to irregular migra-
tion. Many States view human trafficking
and migrant smuggling as a 'victimless'
crime which impacts on the security of a
State and this prevents adequate protec-
tion of the human rights of trafficked and/
or smuggled persons.

camel jockeys have been sent home and many
have been reunited with their families. UNICEF
provided technical assistance and expertise.
As follow-up to this initiative, in 2006, UNI-
CEF helped organize the first ever workshop on
combating child trafficking in the Arab world.



International cooperation is essential to
uncover and combat transnational traffick-
ing networks. Traffickers must be brought
to justice. Governments should effectively
investigate, prosecute and adjudicate traf-
ficking, including its component acts and
related conduct, whether committed by
governmental or by non-State actors. It
is essential to ensure that trafficking, its
component acts and related offences
constitute offences under national law
and extradition treaties.?3? Perpetrators,
including those who recruit and harbor
trafficked persons, must be prosecuted
and their assets confiscated. Employers
who hire trafficked persons should be
punished. While countries are stepping up
their efforts to crack down on trafficking,
challenges remain, including inadequate
data, lack of government programmes,
corruption and resilience of criminal syn-
dicates that frequently change tactics and
utilize legal businesses and mechanisms
as fronts.

Although combating human traffick-
ing appears to be high on the agenda of

Member States, it is evident that even
with legislation in place, many national
law enforcement and criminal justice
practitioners do not have the necessary
knowledge, expertise or capacity to fight
trafficking in persons in an effective and
multi-dimensional  manner, including
responding to the human rights aspect
of the crime. It is essential that the pro-
fessional skills of law enforcement and
criminal justice practitioners be devel-
oped through education and training to
specifically and effectively respond to
this crime not only through law enforce-
ment, but also by addressing human
rights violations suffered by trafficked
victims. The response capacity of States
is even more limited with respect to the
smuggling of migrants. Law enforcement
efforts are often limited to border con-
trols without being embedded in a wider
comprehensive policy framework. Smug-
gled migrants often end up in detention
centers, jail or face deportation because
of their illegal status. There is little regard
or concern displayed towards the human
rights abuses they may have suffered
during their journey or for the protection
of their human rights in the destination
country. It has been increasingly reported
that human rights of irregular migrants in
detention and jail facilities are often not
respected or upheld.
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As custodian of the trafficking and smuggling
Protocols, the United Nations Office for Drugs
and Crime (UNODC) has as its primary goal
the promotion of global adherence to the Pro-
tocols and provision of assistance to States in
their efforts to effectively implement the Pro-
tocols. In particular, UNODC focuses its work
on assisting States in bringing their domes-
tic legislation in line with the Protocols and in
developing effective criminal justice responses
to human trafficking and migrant smuggling.
Against this backdrop, UNODC activities in the
field of migration can be summarized under
the heading of focusing on the crime-related
aspects and driving forces of human trafficking
and migrant smuggling.

The UNODC assists governments in strength-
ening the institutional and human capacities
of their criminal justice systems to effectively
prevent, investigate, prosecute and adjudicate
cases of human trafficking and migrant smug-
gling by: 1) Assessing overall policies and
the interaction of the criminal justice system
actors with a view to identifying gaps in the
national criminal justice response to human

For countries of origin, offering pre-depar-
ture training for migrants and informing the
public about the dangers of human traffick-
ing is considered good practice. So is pro-
active consular outreach and assistance,
including through the posting of trained
labour attachés. During the discussions
on migration and development leading
up to the High Level Dialogue on Migra-
tion and Development, it was stressed
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trafficking and migrant smuggling, 2) Devel-
oping and implementing coherent anti-human
trafficking and counter-migrant smuggling
policies, including policies for victim protec-
tion and support, as well as effective coordi-
nation and cooperation mechanisms between
the various criminal justice actors, 3) Empow-
ering criminal justice actors to effectively
collect, exchange and analyze information
and generate criminal intelligence in order
to: a) increase law enforcement capacities to
effectively investigate and prosecute traffick-
ers and smugglers on an operational level;
and b) enhance the development of adequate
counter-trafficking and smuggling policies on
a strategic level, 4) Providing in-depth train-
ing on good practice responses to trafficking
in persons and smuggling of migrants for law
enforcement, prosecution and the judiciary
and incorporating the training into the respec-
tive national criminal justice training curri-
cula, and 5) Providing in-depth training to law
enforcement actors (such as police and bor-
der guards), prosecutors and judges on victim
identification and treatment of persons who
have been trafficked.

that migrants must assume their share
of responsibility by being informed and
aware of the impact of their personal (or
communal) decision to migrate. Migrants
themselves are expected to seek informa-
tion about the risks of migration. They are
not just held co-responsible for their own
security. Migrants are also seen as having
an active role to play in their successful
integration, which often entails learning



the language of the host society and know-
ing one's rights and responsibilities.

In 2007 the Global Initiative to Fight Inter-
national Human Trafficking (UN.GIFT)
was launched by the United Nations Office
on Drugs and Crime (UNODC) to raise
awareness among business leaders of the
need to effectively manage and monitor
global supply chains. The Global Initiative

UN.GIFT was conceived in 2007 to join forces
and coordinate the global fight against human
trafficking, on the basis of international agree-
ment reached at the United Nations. UN.GIFT
aims to mobilize State and non-State actors to
eradicate human trafficking by reducing both
the vulnerability of potential victims and the
demand for exploitation in all its forms; ensur-
ing adequate protection and support to those

Migrants, especially irregular migrants
who lack legal status and migrants who
are victims of smuggling and trafficking,
are particularly vulnerable to detention,
restriction on their freedom of move-
ment or deprivation of their liberty, usu-
ally through enforced confinement, either
in the receiving country or during transit
(by land or sea). In the following para-
graphs the most frequent violations and

is based on a simple principle: human traf-
ficking is a crime of such magnitude and
atrocity that it cannot be dealt with suc-
cessfully by any government alone. In
addition, information campaigns target-
ing shareholders and consumers are being
discussed as a means to encourage them
to use their leverage and provide compa-
nies with stronger incentives to comply
with labour rights standards.

who fall victim; and supporting the efficient
prosecution of the criminals involved, while
respecting the fundamental human rights of all
persons. In carrying out its mission, UN.GIFT
increases the knowledge and awareness of
human trafficking; promotes effective rights-
based responses; builds capacity of State and
non-State actors; and fosters partnerships for
joint action against human trafficking.234

abuses suffered by migrants in deten-
tion are identified, based on the infor-
mation provided in the recent reports of
the Special Rapporteur on the Rights of
Migrants.

Administrative measures of detention are
undertaken often without regard for the
individual status of the migrant. The vari-
ous challenges can be grouped under two
main categories including: 1) the legisla-
tive framework of protection mechanisms
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of migrants in detention and 2) the condi-
tions of migrants kept in detention.

"Deprivation of liberty of migrants must
comply not only with national law, but
also with international legislation. It is a
fundamental principle of international law
that no one should be subjected to arbi-
trary detention. International human rights
norms, principles and standards... apply
to all individuals, including migrants and
asylum-seekers, and to both criminal and
administrative proceedings.”?® lrregular
migrants are particularly vulnerable to
deprivation of liberty both in the context of
criminal and administrative proceedings.

In some cases, national immigration
regulations criminalize and punish in an
attempt to discourage irregular migration.
Irregular migrants therefore become par-
ticularly vulnerable to criminal detention
for such reasons as irregularly crossing
international borders, using false identi-
fication, overstaying their visas, irregular
stay or leaving their residence without
authorization. "Victims of trafficking and
smuggling commit infractions or offences,
such as irregular entry, use of false docu-
ments and other violations of immigration
laws and regulations, which make them
liable to detention.??® The law of some
countries punishes as criminal offences or
administrative infractions irregular entry,
entry without valid documents or engag-
ing in prostitution, including forced pros-
titution. Victims of trafficking are thus
often detained and deported without
regard for their victimization and without
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consideration for the risks they may be
exposed to if returned to their country of
origin."?3’

The Working Group on Arbitrary Deten-
tion holds the view that criminalizing the
irregular entry into a country exceeds the
legitimate interest of States to control and
regulate irregular immigration and can
lead to unnecessary detention. Moreover,
irregular migrants detained for immigra-
tion offenses considered a criminal offense
by the receiving State should be given the
opportunity to appeal before an indepen-
dent judiciary, but are not afforded such
protection in practice.?*® In such cases,
detention of migrants may become arbi-
trary. In international and regional human
rights law, arbitrary arrest and detention is
expressly prohibited and migrants' nation-
ality or lack of legal status in the destina-
tion country cannot excuse States from
their obligations under international law to
ensure due process guarantees and digni-
fied and humane treatment while migrants
are held in detention.

Despite these standards, the Special Rap-
porteur has received numerous reports
that in certain cases detention can become
prolonged and the detainees subject to
ill-treatment. Migrants in detention often
face increased risk of physical or sexual
abuse and violation.?3°

Differences exist between immigration
regulations among States, making over-
sight of detention conditions and States'
adherence to international standards in



this practice a challenge.?® Some States
entirely lack a legal regime governing
immigration and asylum procedures that,
when in place, can help to manage deten-
tion practices. Others have enacted immi-
gration laws but often do not provide for
a legal framework for detention. Some
States have legislation which provides for
a maximum period of detention, whereas
others lack a time limit.

With such diversity in national policy and
law governing detention and expulsion, it is
important that irregular migration is seen
as an administrative offense and irregu-
lar migrants processed on an individual
basis. Where possible, detention should
be used only as a last resort and in general
irregular migrants should not be treated as
criminals.

Migrants are often not informed of their
rights to appeal and of the status of their
situation. If detention centers do not pro-
vide for judicial review of administrative
detention of migrants, the lack of aware-
ness of the right to appeal and the lack of
access to free legal counsel may prevent
migrants from exercising their rights in
practice. Even in the presence of legiti-
mate claims, the difficulty of receiving
assistance impedes the exercise of the
rights of the migrant in detention. More-
over, incidents in which detainees are not
informed about their rights and status of
detention, in a language they understand,
have been repeatedly reported. When
lawyers and interpreters are not available,
migrants in detention may feel intimidated

by immigration officers and obliged to sign
documents without understanding their
implications.

Migrants and asylum-seekers are some-
times detained at airport transit zones
and other points of entry, under no clear
authority, either with the knowledge of
government officials at the airport or sim-
ply on the instructions of airline companies
before being returned to their countries.
The difficulty or impossibility of reaching
any outside assistance impedes the exer-
cise of the right of the persons concerned
to challenge the lawfulness of the State's
decision to be detained and returned and
to apply for asylum, even in the presence
of legitimate claims. In practice, some
States misleadingly label migrant deten-
tion centres as "transit centres” or “guest
houses” and “detention” as “retention”
in the absence of legislation authorizing
deprivation of liberty.

Foreign nationals can be detained if immi-
gration officers have reasonable grounds
to believe that the migrant is inadmissible,
a danger to the national public, unlikely to
appear for future examinations etc. “The
failure to provide legal criteria can result in
de facto discriminatory patterns of arrest
and deportation of irregular migrants. At
times migration authorities stop migrants
at the border and take them arbitrarily to
the police station where they are asked for
money or sexual favours in exchange for
their release. Cases of prolonged detention
because of refusal to pay were reported."?*
Migrants belonging to certain ethnic groups
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or nationalities are more likely to be inter-
cepted and detained than others.

The absence of internal monitoring and
external inspection mechanisms in deten-
tion centers gives rise to abuse and vio-
lence. Often no particular provisions exist
regarding detention of children or other
vulnerable groups such as women and
irregular migrants, which gives rise to the
violation of basic human rights. Irregular
migrants in detention often do not receive
legal, medical, social or psychological
assistance and protection.

"Migrants sentenced to imprisonment
for immigration offences are detained
with common criminals and subjected to
the same punitive regime; they are not
always separated from the rest of the
prison population and have difficulties
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in understanding and communicating...
There are often no arrangements to pro-
vide culturally appropriate foods and to
allow them to practise their faiths. Racist
attacks against migrants detained with
common prisoners were also reported [by
the Special Rapporteur on the Rights of
Migrants]. Prison personnel in most of the
cases do not receive specific training on
how to deal with foreign detainees."?42

The poor conditions of certain deten-
tion centers lead to serious deterioration
in the living standards of foreign nation-
als, including inadequate access to medi-
cal treatment and other services, poor
hygienic conditions, the absence of sep-
arated space for men and women, and
adults from minors etc. Furthermore, free-
dom of movement is limited within the
detention facility.?*?



V. Migration, Globalization
and the Right to Development

A. Globalization: Setting the
Stage for Easier and Faster
Circulation of People

Migration is among the constants in the
history of mankind. People have moved
either to explore new horizons, for survival
or in search of better means of livelihood,
or were forced to move because of perse-
cution. With globalization came expanded
market opportunities and more affordable
and accessible communications and trans-
portation facilities. This meant ease in the
flow and transfer of factor endowments,
including people. Globalization has thus set
the stage for the easier and faster circula-
tion of people but such mobility could either
be facilitated or hampered by a country's
unilateral policies, bilateral agreements,
regional and multilateral arrangements.

The existing need of many developed and
developing countries for foreign labour is a
reality, primarily due to their ageing popu-
lations and the absence or lack of locals
or nationals to fill key occupations. Despite
this need, many countries remain conser-
vative in opening up their markets for for-
eign workers. The approach taken by most
countries in need of migrant labour is that
of “cautious, selective opening-up”, either
through unilateral policies or bilateral
arrangements that allow them to choose

specific countries and occupational groups
to access their labour markets for a speci-
fied duration or on a seasonal basis. Com-
mitments to facilitate the entry and stay of
foreign personnel for work or provision of
service remain very limited at the regional
and multilateral fora.

This is despite the fact that, from the trade
perspective, liberalizing the movement
of labour was estimated to bring global
welfare gains of US$ 356 billion,?** with
benefits accruing both to labour send-
ing and labour receiving countries. If the
share of foreign workers grew to three per
cent of the labour force of rich countries
it would involve an increase of 14 million
people over 25 years (roughly 500,000
a year). The global gains would therefore
be US$ 675 billion a year by 2025.24° For
the labour sending countries, tapping
one of their comparative advantages, i.e.,
abundant labour supply helps ease unem-
ployment pressures at home, siphons
in additional resources for the economy
through remittances, ushers in improve-
ments in human capital and allows the
economy to benefit from technology
and skills transfer and investments from
returning workers. On a more macro level,
remittances to developing countries esti-
mated at US$ 251 billion in 2007,24¢ are
a significant source of foreign exchange
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for these countries and have been asso-
ciated with reduction in poverty, improve-
ments in school attendance, better health
care practices and gender empowerment.
Migrant remittances provide a safety net
to migrant households in times of hardship
and contribute to the stability of recipient
economies. Remittances, however, remain
private small transfers and cannot replace
official development assistance of large
public flows. Remittances do not lessen
the responsibility of the receiving govern-
ment to put in place adequate social pro-
tection mechanisms.

Migrants contribute to the development
of their countries of origin through remit-
tance flows, investment and business ven-
tures, and skills and technology transfer.
As migration affects the development of
both sending and receiving countries, co-
development initiatives should be scaled
up and should include projects such as:
a) effective monitoring of migration flows
with the eventual aim of ensuring return or
facilitating circular migration, b) supporting

The World Bank's migration-related projects
include focusing on regional transport cor-
ridors for the control of HIV transmission
(in Sub-Saharan Africa), supporting govern-
ment efforts to mobilize resources from the
diaspora, support for temporary migration to
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migrants and diaspora communities’ link-
ups and investment interests with their
communities of origin, ¢) setting-up train-
ing institutions and other infrastructure
for human resource replenishment so that
they may contribute to development, and
d) adopting ethical recruitment policies,
among others. Co-development mecha-
nisms between migrant-sending and
migrant-receiving countries could encour-
age the progressive realization of the right
to remain in the country of origin through
the improvement of economic, social, and
cultural conditions in the countries of ori-
gin. Article 2 of the International Covenant
on Economic, Social and Cultural Rights
on inter-state cooperation underlies this
approach.

Migrants are important vehicles for trans-
mitting “social remittances” including new
ideas, products, information and tech-
nology. Migrants can also make use of
enhanced skills and knowledge acquired
abroad once they return to their countries
of origin.?

more developed neighbors, social protection
of migrants through training, provision of infor-
mation, and the regulation of recruitment, and
strengthening health education and incentives
to reduce the impact of the brain drain.



For labour receiving countries, foreign
workers fill in shortages of key person-
nel for the efficient production of goods
and services and, more importantly, for
the provision of health, education and

The World Bank focuses largely on the eco-
nomic dimensions of migration and remit-
tances from a development perspective. The
Bank's work on the development aspects has
implications for migrants' rights, especially the
right of migrants and their families back home
to a decent livelihood, to have access to educa-
tion and health care, and to be free from hun-
ger and poverty. The Bank plays a global advo-
cacy role in providing evidence-based analysis
of the gains of migration for migrants, as well
as the countries of origin and destination. The
Bank's flagship Global Development Finance
2003 report, Global Economic Prospects 2006
report and other publications have highlighted
the size and importance of migrant remittances
and their beneficial role in reducing poverty and
enhancing child health, education and small-
business investments Migrant remittances

The World Bank focuses
dimensions of

largely on the

economic migration and

The World Trade Organization (WTQO) pro-
vides an avenue for facilitating the move-
ment of service providers on a temporary
basis through the General Agreement on
Trade in Services (GATS)*® or Mode 4%4°
in the GATS parlance. The GATS Mode 4
of supply of services (presence of natural

computer-related and IT-related services.
All of these have key implications for effi-
ciency and productivity of the economy
and essential services delivery.

remittances from a development perspec-
tive. The Bank's work on the development
aspects has implications for migrants' rights,
especially the right of migrants and their fami-
lies back home to a decent livelihood, to have
access to education and health care, and to be
free from hunger and poverty. The Bank plays
a global advocacy role in providing evidence-
based analysis of the gains of migration for
migrants, as well as the countries of origin and
destination. The Bank's flagship Global Devel-
opment Finance 2003 report, Global Economic
Prospects 2006 report and other publications
have highlighted the size and importance
of migrant remittances and their beneficial
role in reducing poverty and enhancing child
health, education and small-business invest-
ments Migrant remittances provide a safety
net to migrant households in times of hard-
ship and contribute to the stability of recipient
economies.

persons) describes the process by which
an individual moves to the economy of con-
sumer to provide a certain service, whether
on his/her own behalf or on behalf of his/
her employer.”®® Through a schedule of
commitments, WTO members specify cat-
egories of service providers or employees
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of service providers that are granted access
into their territories. Given that Mode 4 cov-
ers only a small subset of migration and that
present commitments are limited mostly to
movement of intra-corporate transferees,
business visitors and highly-skilled profes-
sionals, most labour movements still occur
outside the multilateral context. Some
developing and least-developed countries,
stressing Mode 4 as among the modes of
export interest to them, have continually
sought for the expansion of commitments
by major destination countries in occupa-
tions and skill sets that are of interest to
them, including movement of contractual
service suppliers and independent service
suppliers at all skill levels.

At the regional level, regional and sub-
regional free trade agreements also include
provisions facilitating the movement of
people, but as at the multilateral level,
these, too, are beset with challenges. The
Southern African Development Commu-
nity (SADC),?! has signed a new Protocol
on the 'Facilitation of Movement of Persons
in SADC'" aimed at enabling the movement
of people to other countries in the region.
The Protocol, which is subject to ratification
in order to take effect, has the objective of
facilitating: the entry into a Member State
without the need for a visa for a maximum
period of 90 days per year for a bona fide
visit and in accordance with the laws of the
Member State; permanent and temporary
residence in the territory of another Mem-
ber State; and working in the territory of
another Member State. The experience of
countries implementing bilateral mobility
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agreements provides examples of best
practices for improving the development
potential of migration, including the realiza-
tion of economic, social, cultural, civil and
political rights, and access to justice. The
international community is increasingly
conscious of the need to take a holistic
view of migration - one that goes beyond
a purely economic or security perspective
to also incorporate the social and cultural
aspects of this global phenomenon - if
the problems related to today's migration
flows are to be addressed effectively and
humanely. Cooperation between countries
of origin, transit and destination is critical
for guaranteeing the protection of migrants'
rights and minimizing the potential nega-
tive impact of migration for the long-term
development of the country of origin. As
the adoption of the Protocol is linked with
the intricacies of the process of removing
border control, allowing people to freely
settle and obtain jobs where they want
remains a far-fetched reality.

Every human being has the intrinsic right
and desire to improve his/her living condi-
tions, including through search for better
livelihood opportunities within and out-
side his/her country of birth. The depriva-
tion of the human right to development is
one of the causes of migration itself. The
International Convention on Economic
Social and Cultural Rights?>? recognizes
the right to work, including the right of



everyone to the opportunity to gain a liv-
ing by work which he/she freely chooses
and accepts, as well as the enjoyment of
just and favourable conditions of work,
and the continuous improvement of living
conditions.?>3

Every country has the right to development,
and the more developed among them have
the moral responsibility to help the develop-
ing and least developed countries achieve
their development objectives. The mandate
to promote the development of all persons
becomes clear from Article 22 of the Uni-
versal Declaration of Human Rights: "Every-
one as a member of society, has the right to
social security and is entitled to realization,
through national effort and international
cooperation and in accordance with the
organization and resources of each State,
of the economic, social and cultural rights
indispensable for his dignity and the free
development of his personality."2>*

The Declaration on the Right to Develop-
ment?*> confirms that “the right to develop-
ment is an inalienable human right and that
equality of opportunity for development is
a prerogative both of nations and of indi-
viduals who make up nations.” Thus, "steps
should be taken to ensure the full exercise
and progressive enhancement of the right
to development, including the formulation,
adoption and the implementation of pol-
icy, legislative and other measures at the
national and international levels."?>®

The Declaration further asserts that:
“States have primary responsibility for the

creation of national and international con-
ditions favourable to the realization of the
right to development."?>’ It also places the
human being at the centre of a develop-
ment process respectful of human rights.

Models of economic development which
create structural inequality promote irregu-
lar migration and place the human rights of
millions of people at risk. The 1994 Interna-
tional Conference on Population and Devel-
opment (ICPD) Programme of Action?*® and
the 1999 Bangkok Declaration on Irregular
Migration?>° draw conceptual connections
between migration and development and
urge States which receive irregular migra-
tion to aid developing countries and coun-
tries with economies in transition to reduce
irregular migration through programmes
which address poverty reduction, social
development, and the achievement of sus-
tained economic growth.26°

The human rights to civil and political partic-
ipation are integral to the democratic devel-
opment of public policies which protect
economic, social, and cultural rights.?¢' “The
forms of political organization and participa-
tion in decision-making processes that exist
in different societies are closely linked with
the degree of equity obtaining there. If socio-
economic inequalities are acute, vast sectors
of the population will find that the aspiration
of exercising their rights as nationals is a
virtually unattainable one. Exacerbation of
tensions resulting from socio-political exclu-
sion tends to lead to various forms of insta-
bility and violence, which generally result in
forced movements of population."?6?
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Effective development policies can reduce
the need to migrate. Human rights can
guide the development of linked migra-
tion and development policy initiatives at
the national, regional, and international
level. “Many less-developed countries
have identified labor export as important
in reducing unemployment, improving
the balance of payments, securing skills
and investment capital, and stimulating
development."?63

The overall objective is to avoid migration as
a matter of necessity by promoting positive
human development outcomes and eco-
nomic opportunities in developing coun-
tries. At the same time, it is recognized that
under certain circumstances migration can
contribute to development through remit-
tances, the acquisition of skills by migrants,
and the promotion of entrepreneurship in
the country of origin through specific pro-
grammes assisting migrants to re-integrate
in their home country. Specific mechanisms
and ethical recruitment may address issues
of brain drain.

A thin semantic line often separates com-
mitments to support migrants in their
efforts to promote development, and for-
mulations that come close to suggesting
their instrumentalization for the purpose
of ensuring mutually agreeable and bene-
ficial arrangements among States. Linking
the question of international migration to
the issue of development has opened up
new avenues for dialogue and collabora-
tionamong governments, revolving around
the identification of mutual interests and
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the creation of "win-win" situations. While
it is important to capitalize on the current
political momentum, those supporting and
driving this process should be mindful of
avoiding inconsistencies in the migration
and development discourse with regard to
human rights.

A case in point is the often made argu-
ment that the protection of migrants' rights
will enhance the development gains to be
reaped from migration. To quote Mary
Robinson, former United Nations High
Commissioner for Human Rights: "Respect
for migrants' rights actually contributes to
economic and social development in send-
ing and receiving countries. Migrants who
have opportunities for decent and legal
work contribute more to development than
those who are exploited.”?®4 Human rights
- and the rights-holders - should not be
portrayed as means to an end. It should not
be implied that migrants are obliged to “pay
back” - by contributing to development - for
being treated decently. While States should
assume responsibility for providing an
enabling and empowering environment for
migrants, a human rights-based approach
implies that they must not patronize them
in the exercise of their talents and initiative,
and the use of their funds. The most effec-
tive way of ensuring this may be an hon-
est commitment to including all groups of
migrants in participatory consultations and
decision-making processes on international
migration and development.

Theinternational community works at large
to promote development, reduce poverty



and achieve the Millennium Development
Goals (MDGs):%%* poverty reduction, pro-
moting education, improving maternal
health, promoting gender equality, reduc-
ing child mortality, combating HIV/AIDS,
malaria and other diseases, ensuring
environmental sustainability and develop-
ing a global partnership for development.
Although the link between migration and
development is increasingly recognized,
the relationship between migration and
the Millennium Development Goals has
not been adequately explored.

Studies have pointed to migration's positive
impact in realizing some of the MDGs.?%¢
Remittances have directly benefited poor
households in many countries with the
money sent by relatives working abroad
making daily subsistence affordable and
access to health and educational services
and amenities such as appropriate housing,
electricity, water, sanitation more readily
realizable for families left behind. Women
migrants also benefit from improvements
in skills and education and equality in
household decision-making.

While migration could be a positive factor
for development and the advancement of
the rights to livelihood and development,
it is likewise acknowledged that many
migrants can be exposed and subject to
conditions that deny them some rights,
including those relating to their conditions
at work and the upholding of their dignity.
In most instances, it is the women and
the less-skilled who are most vulnerable.
Information is rife on abuses committed

by employers of domestic women work-
ers, especially those who are hired as tem-
porary contract workers, or those who are
undocumented. For low-skilled women,
the incidence of abuse is striking, with
some of them being treated like slaves
and prisoners, subjected to physical, emo-
tional, psychological and sexual abuse.

One trap for the current human rights
discourse on migration is to regard and
promote human rights as the reserve of
the vulnerable. Indeed, most discussions
on human rights pertain to weak mem-
bers of migration movements: female
migrants, lower-skilled migrant workers
and the undocumented, who often occupy
so called "3 D work" (difficult, dirty, dan-
gerous); as well as victims of trafficking,
especially women and children. While it
is undisputable that all these groups are
entitled to and in need of human rights
protection, it is also important to note that
their vulnerability is not a fact of nature,
but the result of social, cultural, eco-
nomic and political factors that need to be
addressed, including: inequalities, margin-
alization, lack of access to resources and
information, lack of knowledge and skills,
limited or no involvement in decision-
making. Most importantly, it is the lack of
voice of “the vulnerable” that cannot be
remedied by focusing attention and efforts
on protection alone, without pressing for
greater representation and participation at
the same time. A holistic approach which
applies human rights standards to both
the fundamental causes and impacts of
irregular migration may, in the long run,
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reduce the human rights violations against
irregular migrants by reducing their des-
peration and vulnerability.

Assuch,ahumanrightsapproachtomigra-
tion and development can form part of a set
of strategies to ensure the dynamism, flex-
ibility, and competitiveness of the econo-
mies of host and sending countries, thus

The Office of the High Commissioner for
Human Rights (OHCHR) advocates actively
for the human rights of migrants. In coop-
eration with States, United Nations bodies,
National Human Rights Institutions, civil soci-
ety actors and migrants, OHCHR works to
ensure that migrants are treated with dignity,
influencing the formation of policy and playing
a key role in the development of research and
scholarship.

The Office comments on draft migration laws
at the domestic level and analyzes regional
migration directives and treaties (for example,
the Return Directive of the European Union). It
consults bilaterally with governments on their
migration legislation, suggests policies for more
comprehensive human rights protection, and
collaborates with governments, intergovern-
mental organizations and non-governmental
organizations on consultations and seminars to
promote the rights of migrants.

OHCHR conducts research and writes reports
to the Human Rights Council and other United
Nations bodies on current migration top-
ics, including thematic issues such as climate
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fostering the positive effects of migration
for host societies and countries of origin.
A human rights approach to migration will
not only help to develop economic oppor-
tunities or guide the integration of migra-
tion, but also ensure that the concerns of
the most vulnerable in a receiving society
are addressed and the benefits of migra-
tion equitably shared.

change and migration and on migrants who
face double discrimination (women, minorities
and indigenous communities, inter alia), and
makes substantive suggestions for the devel-
opment of migration policy, such as the Rec-
ommended Guidelines and Principles on Human
Rights and Human Trafficking. 1t drafts discus-
sion papers on migration topics, such as deten-
tion, and provides input on reports, handbooks,
glossaries and other materials spearheaded by
United Nations bodies, civil society actors and
research centres to ensure the incorporation of
a human rights-based approach to migration
policy and protection.

OHCHR, through its headquarters in Geneva
and its various country offices and field pres-
ence, regularly receives individual and group
complaints from migrants about the abuses
perpetrated against them. The Office regularly
consults migrant groups and raises concern and
awareness about pressing migration issues,
including through press statements and infor-
mation campaigns, and promotes construc-
tive engagement with States and other actors.
OHCHR annually commemorates December
18, International Migrant's Day.



Emphasizing State responsibility for the
promotion of economic, social, and cul-
tural rights ab initio may recast develop-
ment policies in a way that would limit
emigration, taking on issues beyond the
capacity of migrants themselves to fund
development in their countries of origin.
More work is needed to implement the
goals of the 1986 United Nations Declara-
tion on the Right to Development. "States
have the right and the duty to formulate
appropriate national development policies
that aim at the constant improvement of
the well-being of the entire population and
of all individuals."?¢’

Countries of origin may also be impacted
by the migration of their nationals, espe-
cially those who provide essential ser-
vices, such as health and education. Such
migration often leads to "brain drain” -
the migration of the best and brightest -
resulting in inadequate service provision at
home. Examples of brain drain have been
highlighted in many African countries, par-
ticularly the flight of medical practitioners
and health-care personnel.

Environmental factors have long had an
impact on global migration flows. The
scale of such flows, both internal and
cross border, is expected to rise over the
next decades as a result of gradual dete-
rioration of environmental conditions and
anthropogenic, or man-made, climate

change and its effects.”®® Both gradual
environmental change and extreme envi-
ronmental events influence population
migration patterns but in different ways.
The Intergovernmental Panel on Climate
Change (IPCC) Fourth Assessment report
identified the following more specific cli-
mate change impacts that have potential
for triggering or increasing population
migration: increases in the areas affected
by droughts, increased tropical cyclone
activity both in frequency and intensity,
increased incidence of rising sea level
(excludes tsunamis) and increased cli-
mate variability.?®® These environmen-
tal changes will occur slowly over a long
period of time with small but cumulative
manifestations. While predictions of the
number, characteristics and location of
people who would be forced or choose to
migrate as a result of these processes still
need to be refined using new methodolo-
gies to estimate flows, figures will be on
the increase, with millions more vulner-
able people on the move. Gradual forms of
environmental change may most acutely
affect those depending directly on frag-
ile ecosystems to sustain farming, fishing
and similar livelihoods. People affected by
these changes endeavor to adapt through
various measures, one of which being
migration.

Environmentally induced migration flows
can often be of temporary or seasonal
nature, with migrants trying to diversify
their risks against declining local earnings
without cutting off ties with their com-
munities at home. In some cases, entire
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households migrate abroad temporarily
waiting for improvement in environmen-
tal conditions at home. In other situations,
some household members migrate, send-
ing remittances to sustain basic standards
of living, while others stay behind caring
for local assets and livelihood means.?’°
However, if local areas become uninhab-
itable and the environmental degradation
irreversible, then migration can become
long-term or even permanent. This sce-
nario poses two challenges. First, there
exists the need to better determine where
to draw the line between voluntary and
forced migration by better defining the
tipping point. Second, persons forcibly dis-
placed across international borders remain
without any specific protection today as
they do not qualify as refugees or any
other category under special protection of
present international law.?”

Predicting the impact of gradual deteriora-
tion in environmental conditions on migra-
tion patterns is complicated by a variety of
factors that are part of the decision making
process to migrate, including economic,
social, cultural, civil and political factors
and how they interact at the individual,
household, community and national levels.
Baseline data are needed to analyze the
phenomenon of environmentally induced
migration, develop conceptual and meth-
odological tools to model different migra-
tion scenarios and formulate appropriate
policies to ensure that the human rights
of migrants are protected. Within the
scope of other efforts aimed at improving
the quality and availability of census and
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survey information, quantifying and locat-
ing vulnerable populations is undoubtedly
a priority.

Health and migration are linked and inter-
dependent. Indeed, many of the same
disparities that drive the global spread of
disease also drive migration. That is not to
say that movement should be stopped, but
rather that the health implications have to
be managed.

Governments are increasingly recognizing
the need for a comprehensive approach to
migration health that goes beyond infec-
tious diseases and border controltoinclude
migration related health vulnerabilities,
communicable diseases, mental health,
occupational health, health implications of
climate change as well as access to health
care and human rights issues.

With more people travelling faster and
to more destinations, migration health is
today a major public health concern. The
re-emergence of tuberculosis in devel-
oped parts of the world, the rapid spread
of HIV (Human Immunodeficiency Virus)
and SARS (Severe Acute Respiratory Syn-
drome) are only a few examples of the
critical relationship between population
mobility and health.

While migration itself is not, under normal
circumstances, a risk to health, conditions
surrounding the migration process can



increase vulnerability for ill health. Some
of the health risk factors are related to the
circumstance before departure. Migrants
depart with health profiles which have
been influenced by their socio-economic
status and accessibility to health-care ser-
vices in their communities of origin. For
instance, migrants who are fleeing pov-
erty or conflict are likely less healthy than
migrants who move by choice. The health
of migrants is also affected by the condi-
tions surrounding their movement. Irreg-
ular migrants, trafficked and smuggled
persons as well as those forced to move
because of natural or man-made disas-
ters, are most vulnerable to poor health
conditions, violence and lack of access to
adequate health care during the migra-
tion process. Risk factors upon destina-
tion are often related to the legal status of
migrants, which too frequently determines
the level of access to health and social ser-
vice. Further factors defining vulnerability
to ill health and risk behaviours are stigma,
discrimination and linguistic and cultural
barriers. Finally, the return of migrants to
their place of origin may imply returning
to a location with high disease prevalence
compared to the place where the migrant
resided temporarily, or it may imply intro-
duction of health conditions acquired dur-
ing the migration process, into the home
community.

The implications of migrant health extend
well beyond the migrants themselves.
Indeed, there are important public health
considerations for the entire society. Inad-
equate attention to health in the migrant

community will be felt sooner or later by
society at large.?’? In that sense, well man-
aged migration health promotes the well
being of all, protects global public health,
and can facilitate integration and contrib-
ute to social and economic development.

The need for coordinated and sustained
action to address migration related health
challenges was addressed at the World
Health Assembly of the World Health
Organization (WHO)?”? in May 2008. A
Resolution on Migrant Health was adopted
by the WHO Member States.?’* The reso-
lution, which promotes equitable access to
health services without discrimination on
the basis of gender, age, religion, national-
ity or race, urges Member States, WHO
and its partners to promote the inclusion
of migrant's health in regional health strat-
egies; to develop/support assessments
and studies and share best practices; to
strengthen the capacity of service provid-
ers and health professionals to respond to
migrant needs; to engage in bilateral and
multilateral cooperation; and to establish a
technical network to further research and
enhance the capacity to cooperate.

Migrants have inalienable rights that States
have an obligation to uphold. The right of
everyone to enjoy the highest attainable
standard of physical and mental health is
an inherent human right as recognized in
major human rights instruments, includ-
ing the Universal Declaration of Human
Rights, the International Covenant on
Economic, Social and Cultural Rights, the
Convention on the Rights of the Child,
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the Convention on the Elimination of All
Forms of Discrimination Against Women,
and the International Convention on the
Elimination of all Forms of Racial Discrimi-
nation, among others.?’>

Programming success often relies on
empowering individuals to discuss issues
that concern them and to claim their rights
to life, health, information, freedom from
discrimination, and to be part of the social
and economic life in the countries of des-
tination. Addressing the stigma associated
with disease and infection, for instance
HIV, and bringing the issue into the public
sphere are critical to protecting the rights
of those affected. Programmes must be
designed with participation of the people
(rights holders) they are intended to serve,
and must have clear-cut strategies to be
inclusive at all levels, from national plans to
community-led interventions. In addition,
legal mechanisms should be established or
reinforced to ensure compliance of the dif-
ferent duty bearers (governments, service
providers, community leaders) to meet
their responsibilities to people affected.

Although the Joint United Nations Pro-
gramme on HIV/AIDS (UNAIDS),?”¢ IOM
and WHO have stated that there is no pub-
lic health rational for limiting the freedom
of movement of people living with HIV,
some 67 countries deny the entry, stay or
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residence of HIV-positive non-nationals
in their countries. Labour migrants often
bear the brunt of such restrictions as they
are often subject to mandatory testing of
HIV without free and informed consent,
and respect for confidentiality.?”’

The challenge centers on how to manage
the migration and development nexus in a
holistic manner so that it becomes more
a positive factor of economic and human
development benefitting not just one seg-
ment of the population but the majority.
Migration policies must be linked to devel-
opment policies and vice versa and should
be seen as complementing each other.

The level of development of both send-
ing and receiving countries plays a role in
migration decisions. For the sending coun-
try, the level of economic development
defines the types of movements, length
of stay, disposition to overstay or enter a
country without proper documentation.
Receiving countries, in general, attract
migrants from countries where there are
less opportunities of earning a decent liv-
ing at home.



The United Nations Conference on Trade and
Development (UNCTAD) engages in capacity-
building through training and advisory activi-
ties by assisting trade negotiators and policy
makers in identifying pro-development policy
choices related to the movement of a wider
spectrum of service providers and at all skill
levels and helping countries reflect their com-
parative advantages in negotiated commit-
ments at the regional and multilateral levels.
Beyond market access, UNCTAD also helps
countries address domestic regulation issues,

While countries of origin and destina-
tion have specific obligations with respect
to the migrant, gains from migration are
maximized and costs minimized if sending
and receiving countries cooperate in the
following areas, inter alia,: mitigating brain
drain through human resource training
and capacity-building (e.g., retraining and
education programmes, twinning arrange-
ments and exchange of experts), facilitat-
ing return migration (e.g., by providing
incentives and possibilities for lucrative
investments, offering preferential interest
rates on savings, transfer pension or social
security contributions to the home country
to be collected by the migrant upon return,
providing other social benefits such as
educational and health insurance grants,
allowing for return and circular migration)
and adopting ethical recruitment policies
to discipline recruitment of personnel in
occupations with shortages such as health
and education; maximizing the benefits

i.e. those relating to disciplines on qualification
and licensing requirements and procedures
and contributes to strengthening regulatory
and institutional processes. In line with its
accession-related work, projects with regional
groupings and other capacity-building activi-
ties, UNCTAD contributes to strengthening
developing countries' abilities to identify and
promote their national interests and capabili-
ties by conducting training at the national and
regional levels on migration-related issues,
including in the context of trade in services.

from remittances through facilitating and
supporting  co-development  projects,
including encouraging entrepreneurship
and small-scale businesses, addressing
problems of corruption and the lack of
access to credit; addressing protection of
migrants and the promotion of their rights,
most notably of women and the less-
skilled who are most vulnerable.

For sending countries, it is important
to distribute the benefits of migration,
including by improving essential services
delivery and access to basic services such
as education and health, supporting agri-
cultural infrastructure and other forms of
assistance, investing in infrastructure and
technological development to better utilize
migrants’ contributions to the economy
including their acquired knowledge and
training. In all these efforts, it is important
that migrant-receiving governments pro-
vide support as well.
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Facilitating Dialogue and Information Exchange
on Migration and Development

The United Nations Conference on Trade and
Development (UNCTAD) carries out its migra-
tion-related activities through expert meet-
ings and the annual Commission on Trade in
Goods and Services, and Commodities where
UNCTAD serves as a conducive venue for
dialogue and exchange of best practices on
migration and development-related regulatory
frameworks and market access issues. Previ-
ous dialogues have raised key issues relating to
barriers to access of developing country ser-
vice providers such as limited commitments

Such efforts need coherent migration
management - a management that looks
at migration throughout the migration life
cycle (i.e., pre-, during- and post-migra-
tion) and that involves the sending and

on broader categories of persons at the mul-
tilateral level, lack or absence of mechanisms
relating to recognition of qualifications, exis-
tence of administrative barriers including
visa, nationality and residency requirements,
among others. Such meetings have also reit-
erated the importance of ensuring tempo-
rary labour mobility and brain circulation at
the bilateral, regional and multilateral levels
to ensure a "triple-win" impact - i.e., serving
beneficial effects for the migrant, the sending
and receiving countries.

receiving governments and other stake-
holders, including the migrant and the
employers, and international and non-
governmental organizations through co-
development and solidarity frameworks.

Strengthening Knowledge Regarding Migration
and Development Challenges

The United Nations Institute for Training and
Research (UNITAR) hosts the Migration and
Development Series (together with the United
Nations Population Fund (UNFPA), the Inter-
national Organization for Migration (IOM)
and the MacArthur Foundation) for the dip-
lomatic community at UN headquarters in
New York to strengthen its knowledge and
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understanding of current migration and devel-
opment issues that are of relevance to inter-
national discussions. In addition, the Institute
is re-launching its Migration Programme in
Geneva, which will be implementing a multi-
year joint project with the IOM to strengthen
capacities in the field of international migra-
tion and development.




Effective and coherent migration manage-
ment is key to ensuring that a balance is
achieved in the attainment of develop-
ment and socio-economic goals. The long-
term goal should be to generate adequate
employment and sustainable economic
growth so that migration becomes a mat-
ter of choice rather than a necessity.

The United Nations has put the debate
on international migration and develop-
ment on the international agenda through
the convening in 2006 of the High Level
Dialogue on International Migration and
Development.?’® That meeting ushered in
the reinvigoration and the expansion of the
Global Migration Group?”® and the hold-
ing of the Global Forum on Migration and
Development?®° to explore further ways of
strengthening the commitment for genu-
ine and effective international cooperation
on the issue of migration and develop-
ment. In 2007, aresolution oninternational
migration and development?®’ adopted
by consensus by the General Assembly,
called upon relevant United Nations bod-
ies, other intergovernmental, regional and
sub-regional organizations, "to continue to
address the issue of migration and devel-
opment with a view to integrating migra-
tion issues,... within the broader context
of the implementation of internation-
ally agreed development goals, including
the Millennium Development Goals and
respect for human rights."?8?

A "triple win"?83 situation is possible. First
of all, there is a need to treat migration and
development in a comprehensive man-
ner to ensure that the human and socio-
economic development and dimensions
are embedded in migration policy. This
requires putting in place policies and set-
ting up institutions that would play a role
in each stage of the migration process, i.e.,
pre-, during and post-migration - from pre-
paring and informing the migrants of their
rights and where they could get assistance
in their area of destination to putting in
place mechanisms to maximize the ben-
efits from remittances (including by chan-
neling them into more productive uses)
and minimizing the costs of remittance
transfers. In all these, there are roles that
the sending and receiving governments
could play, either individually or jointly, but
always in coordination with each other.

Furthermore, it is important to ensure
policy coherence and explicit understand-
ing nationally that migration policy should
form part of an over-all development strat-
egy and that migration should be consid-
ered as just one means towards attaining
and realizing development goals but not as
a goal in itself. For countries of origin, this
means making labour mobility part of their
development strategies relating to labour,
employment, trade and human resource
development policy.

Coherence also requires aligning migration
policies with the realization of human rights
and socio-economic development goals.
This means, inter alia,: 1) crafting appropriate
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policies and incentives, including devising a
concrete government plan and establishing
institutions and offices to handle migration,
labour and employment policies in a holis-
tic manner ensuring the protection of the
human rights of migrants, 2) advocating for
better working conditions and addressing
social protection (especially of less-skilled
women who are most vulnerable), xeno-
phobia and social marginalization through
information dissemination and awareness-
raising as part of the pre-departure ori-
entation programme or through migrant
resource centers and representations in
major destination countries, 3) setting-up
databases to maintain links and networks
to allow migrants to be updated regarding
the opportunities at home, and 4) putting in
place mechanisms to maximize the benefits
and minimize the costs of migration.?84

The sensitivities of countries of destina-
tion regarding the acceptance of foreign
workers that overstay are understandable.
Effective migration management by both
sending and receiving countries is a pre-
ferred option rather than barring migra-
tion altogether, given the complementary
needs of sending and receiving countries
when it comes to labour mobility. Effective
migration management takes into account
a mix of incentives and penalties includ-
ing putting in place incentives to facilitate
return, such as financial return incentives,
re-entry programmes, investment incen-
tives that provide grants and subsidies,
low-interest loans, tax breaks, entrepre-
neurship training, housing and educational
subsidies, etc. and imposing mechanisms
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to discourage overstaying such as posting
financial security bonds, mandatory sav-
ings schemes or pension contributions to
be collected upon return, strict enforce-
ment of laws on employers and migrants,
etc. to discourage overstay.

Ultimately, it is imperative for countries of
origin to set the stage to facilitate return
by building a stable political and economic
environment at home. Mechanisms should
be put in place to allow for the possibil-
ity of return/re-entry, include appropriate
duration of stay, make (temporary) return
attractive, e.g., by allowing migrants to
engage in productive activities and pro-
viding possibilities for the utilization of
their acquired knowledge and training,
including technology, at home. The send-
ing and receiving country governments
could pool some "transit migrants or cir-
cular migrants” funds (from contributions
from beneficiaries of migration - govern-
ments, migrants, employers) to serve as
seed money for any activity (including
the incentive schemes discussed above,
and monitoring and policing functions to
ensure return) that would contribute to
ensuring circular or return migration and/
or other pro-development projects.

In order to maximize development
impacts, it is imperative to have meaning-
ful commitments in liberalization efforts at
the unilateral, bilateral, regional and mul-
tilateral levels and at different skill levels
or occupation groups. Often, destination
countries institute unilateral policies for
specific occupations with vacancies and



target source countries to fill the shortages
or enter into bilateral arrangements, again
with specific terms and obligations for
countries of destination and origin. While
such arrangements facilitate access, they
do so only for some chosen occupations
and are afforded only to select countries.
Thus they lack the predictability of access
which is important for developing and
least developed countries, whose compar-
ative advantage is their abundant labour.
Such schemes are also vehicles for abuse
of workers. It is therefore imperative to
devise a framework involving both send-
ing and receiving governments and other
stakeholders that would enable the migra-
tion community to operate in an environ-
ment of comfort and where migration
could take place in an orderly manner and
under mutually-acceptable conditions.

Thus, it is important that demands of
developing and least developed countries
for better and more predictable access
of their service personnel/workers be
reflected in commitments at the multilat-
eral level as well as in regional integration
frameworks. In this regard, it is important
to further explore how GATS Mode 4 com-
mitments at the World Trade Organization
(WTO) could be made more meaning-
ful.?8> Among the proposals made to facili-
tate market access in the on-going GATS
negotiations at the WTO include: under-
taking broader commitments to cover
skill sets demanded by sending countries
including those de-linked from commercial
presence, removal or substantial reduction
of economic or labour market needs tests

which serve as discretionary barriers to
entry, specification of the duration of stay
and providing for possibilities of renewal.
Requests have also been made for alter-
native assessment of qualifications i.e.,
demonstrated competence in lieu of uni-
versity degrees and for more basic veri-
fication of skills and competence in the
absence of mutual recognition arrange-
ments (MRAs). Some WTO members
have also suggested greater transparency
of regulations and administrative proce-
dures, including sources of information/
contact points relating to the movement
of service suppliers and for these to be
included as additional commitments in
the countries’' schedule of commitments.
Regional North-South arrangements could
also serve as vehicles to market openness
as in the context of the economic partner-
ship agreements (EPAS).

As there has been an observed trend
towards ‘“cautiousness” on the part of
receiving countries towards market open-
ing, there is a need to cushion their “fears”
and veer away from protectionism by rais-
ing awareness of the costs and benefits
of migration through sustained dialogue
among key stakeholders, including between
labour and global enterprises. Results of
such dialogue must be communicated to
the general public to assuage negative sen-
timents regarding migration and to poli-
cymakers to base migration-related poli-
cies on facts. In this light, there is a need
to sensitize receiving country constituents
regarding the development impacts of
migration and awareness that migration is
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not a one-way street but a phenomenon
that impacts on both the sending and the
receiving country's development.

In relation to the above-mentioned points
and to give substance to claims regard-
ing the benefits of migration, there is a
need to intensify and consolidate work
on migration and labour mobility and to
establish mechanisms for information and
research exchange. As to research and
analysis, in-depth studies on the follow-
ing are required: 1) migration and devel-
opment linkages, including: a) key indica-
tors for understanding migration policies'
impact on development and development
policies’ impact on migration, including
developing a conceptual framework and
tools to better understand and "measure”
these linkages and their impacts, b) the
appropriate policy mix to meet key Mil-
lennium Development Goals, including
poverty reduction, gender empowerment,
improvements in education and health
conditions, through migration, ¢) specific
country case studies where communities
have benefitted from (or have been neg-
atively affected by) migration using the
MDGs as the development benchmark,
2) opportunities for trade, investment and
developmental links between countries
of origin and countries of destination, 3)
"job-availabilities”/"employment  oppor-
tunities” on a per sector, skill set, gender
and age, country/group of country basis
to enable sending countries to review and
reinforce their supply capacities to meet
the demands of the external market, 4)
remittances and their productive uses,
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highlighting the role played by sending
and receiving governments, the diaspora
population and migrant communities in
the sending and receiving countries, either
individually or in cooperation with each
other (co-development initiatives), 5) best
practices in migration management and
maximizing migration and development
linkages, preferably kept in a single data-
base to be managed by a group of States
(e.g., through the Global Forum on Migra-
tion and Development process) or organi-
zations (e.g., through the Global Migration
Group) to serve as arich source of informa-
tion for stakeholders, 6) brain drain, circular
migration and temporary worker schemes,
and 7) fostering recognition of qualifica-
tions, and 8) documentation, research and
analysis of the extent of migrants' violation
of human rights. Such studies will provide
useful information to assess the human
rights situation of migrants.

The on-going discussions, debate and
work on migration and development
issues, including by the Global Migration
Group and the Global Forum on Migration
and Development, should be sustained
and scaled-up and the rich information,
data and best practices arising from all
these should produce lessons and serve
as useful tools in untangling the intricacies
of migration and development. The ulti-
mate aim is to emphasize the complemen-
tary nature of migration and development,
both as phenomena and at the policy level
and to reach a "comfort zone" for all stake-
holders where migration would finally be
seen as beneficial for all.



VI. Migration Data and
the Human Rights Perspective

Official statistics can provide useful infor-
mation to monitor and assess the effec-
tiveness of measures to safeguard the
rights of migrants. Some data collec-
tion systems provide critical information
about vulnerable groups, such as asylum-
seekers, victims of trafficking or children
migrating on their own (unaccompanied
minors). Available statistics also permit,
under certain circumstances, to estimate
the number of migrants in an irregular
situation who, because of such irregular-
ity, tend to be more vulnerable to human
rights violations. Administrative data can
be used to monitor the implementation of
human rights instruments at the country
level. International organizations and spe-
cial rapporteurs often rely on the com-
pilation of national data to report on the
compliance of States Parties with the inter-
national treaties that they have ratified.

For purposes of understanding the extent
to which a receiving State and its institu-
tions are successful in safeguarding the
rights of migrants, the information of
greatest interest is that relative to the for-
eign population, since non-nationals are
more likely than nationals to be in situa-
tions where their human rights are not
fully respected. Data on the number of for-
eigners living in a country can be obtained
from population censuses provided they

record the country of citizenship of persons
enumerated. According to the Principles
and Recommendations for Population and
Housing Censuses, Revision 2,28 population
censuses should record both the country
of birth and the country of citizenship of
each person enumerated. Having informa-
tion on both of those characteristics allows
the identification of migrants who are
non-nationals and those who are nation-
als of the country they find themselves in
and permits, therefore, an assessment of
differential outcomes between those two
groups. When differences exist, they may
be indicative of problems in safeguarding
the rights of non-nationals.

Census data on population by citizenship
often provide information on the number
of stateless persons, a group that requires
special attention because stateless per-
sons cannot avail themselves of the
national protection of a State. Tabulations
of the enumerated population by country
of citizenship should present the number
of stateless persons as a separate cate-
gory.?®” Although stateless persons are not
necessarily migrants, statelessness often
arises as a result of international migra-
tion. Among the roughly 200 countries
or areas that have carried out censuses
since 1960, 77 have reported the num-
ber of stateless persons. Countries having
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large numbers of stateless persons tend
to be those that have emerged recently
from the disintegration of larger States.’®®
Consistent reporting of such data by all

At the United Nations, the Population Divi-
sion of the Department of Economic and Social
Affairs (UNDESA) has compiled a database
presenting census data for as many countries
as possible on the number of international
migrants classified by age, sex and country of
origin. Depending on the type of data gath-
ered by each country, country of origin is either
country of birth or country of citizenship. The
numbers of stateless persons, as reported by
each country with data available, are included
in the database. On the basis of the data on the

Comparisons between nationals and non-
nationals by sex can be especially useful in
determining whether foreign women face
more barriers to the enjoyment of the full
array of human rights than their male coun-
terparts or than women who are nationals.
For instance, analysis of differences in the
labour force participation of women and
men of different citizenships has been use-
ful in unveiling major differences among
groups having different nationalities and
has provided the basis for further research
into how overt or covert discrimination
prevents some groups of non-nationals
from fully enjoying their labour rights.
Migrant women may also face particular
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countries would allow a better monitoring
of the success of efforts to reduce state-
lessness in accordance with international
instruments.

overall number of migrants enumerated in each
census, the Population Division produces a
consistent time series of estimates of the num-
ber of international migrants by sex for each
country. At the request of the United Nations
Children's Fund (UNICEF), estimates of the
number of international migrants by age and
sex are under preparation to provide a baseline
for the number of migrant children and young
migrant women, which constitute two groups
of migrants that, under certain circumstances,
may be especially vulnerable to exploitation.

protection challenges during and after the
migration process. For instance, available
data suggest that migrant women are
more vulnerable to human trafficking and
related abuses than migrant men.

Children and young persons below the
age of majority are more vulnerable than
adults when faced with situations in which
their basic human rights may be at risk.
It is therefore important for countries to
disseminate data on flows of international
migrants classified by age group and sex
as well as information on the number of
unaccompanied minors and on migrant
children separated from their families.



One problemin gathering the data required
to assess the prevalence of human rights
violations is that, when migrants find
themselves in irregular situations, they
are unlikely to contact local authorities to
report the abuses they may be experienc-
ing, especially if the migrants concerned
are not aware of the rights they are entitled
to. Proactive action by countries of origin
to inform their emigrants of the rights they
are entitled to while abroad and to provide
protection through embassies or consul-
ates abroad can go a long way in eliciting
the necessary information from migrants.

Over the vyears, the special rapporteurs
appointed by the United Nations Commis-
sion on Human Rights have often relied on
appropriate data to document the extent
of human rights violations, as illustrated in
their ad hoc reports. In 1999, the Commis-
sion appointed a Special Rapporteur on
Migrant Workers. In 2002, for instance,
the Special Rapporteur used administra-
tive data provided by the Filipino Overseas
Workers Welfare Administration to docu-
ment the extent to which migrant workers
from the Philippines were being subject
to arbitrary detention in countries of des-
tination. Data were also presented on the
number of cases in which Filipino migrant
workers had been subject to abusive con-
ditions by unscrupulous employers and the
number of cases in which migrant work-
ers had had problems related to identity
documents. The Special Rapporteur has

also relied on data from various sources
to document the prevalence of violence
against migrant women and the extent to
which women have fallen prey to traffick-
ing. The reports of the Special Rapporteur
have thus played a crucial role in docu-
menting abuses, quantifying their preva-
lence and encouraging corrective action.

The institutionalization of data collec-
tion as a means of ensuring that there is
adequate evidence to assess the degree
to which human rights are respected is
perhaps most advanced in the case of
refugees and asylum-seekers. Thus, the
availability of comprehensive data at both
the aggregate and the case by case lev-
els permits monitoring the compliance of
States Parties with the 1951 Convention
Relating to the Status of Refugees and its
1967 Protocol. The Convention itself has
contributed to lay the basis for data col-
lection by stipulating, in Article 35(2),
that national authorities have to cooper-
ate with the United Nations by provid-
ing statistical data on refugees. The large
number of countries that have ratified the
1951 Convention and made it part of their
national legislation as well as the capacity
of the United Nations High Commissioner
for Refugees to maintain offices in more
than 120 countries have contributed to the
institutionalization of a nearly global data
collection system focusing on refugees
and the timely dissemination of the data
available.

Non-governmental organizations play
a crucial role in monitoring the human
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rights situation of migrants and in docu-
menting violations. Amnesty Interna-
tional, for instance, includes in its annual
report on the State of Human Rights a
country-by-country review of the status
of refugee protection and, as appropri-
ate, respect for the rights of migrants. The
Cingranelli-Richards (CIRI) Human Rights
Data Project?®® makes publicly acces-
sible a database on quantitative informa-
tion indicating government respect for 13

Within the Department of Economic and
Social Affairs of the United Nations Secretariat
(UNDESA), the United Nations Statistics Divi-
sion (UNSD) develops statistical standards and
methods for demographic statistics includ-
ing those related to international migration. In
1998, UNSD issued the latest version of the
Recommendations on Statistics of International
Migration (Revision 1).2°T The Division has been
developing a strategy to foster the implemen-
tation of those recommendations. In Decem-
ber 2006, it convened an Expert Group Meet-
ing to identify priority areas for improving the
measurement of international migration flows
and stocks. The Meeting recommended the
preparation of a Handbook on Statistics of Inter-
national Migration to provide guidance in the
implementation of the Recommendations. It also
proposed the preparation of a Technical Report
on the Use of Censuses and Surveys for Statistics
on International Migration to provide guidance
for the 2010 round of population censuses. A
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internationally recognized human rights.
The database presents annual data for 195
countries covering the period 1981-2006.
The data gathered relate mainly to nation-
als, although information on non-nationals
is presented for a few countries. In vari-
ous parts of the world, research centres
carry out surveys and produce reports
based on quantitative information about
various aspects of the human rights of
migrants.?°°

draft of this report was reviewed in September
2007 by an Expert Group and is undergoing
final revision.

UNSD relies on National Statistical Offices
to report data on the foreign-born population
and the foreign population as enumerated by
censuses or population registers. UNSD com-
piles such information and makes it available
online.??2 UNSD has developed a database?®?
containing the questions included in the 2000
round of population censuses by country.

The United Nations Population Division/DESA
uses the data available on the number of for-
eign-born or foreign persons enumerated by
censuses or population registers to derive a
time series of comprehensive and comparable
estimates of the international migrant stock
by sex for all countries or areas of the world.
The full set of estimates can be accessed
online.?**



Despite these examples of active data
compilation and analysis, most countries
still do not undertake the consistent col-
lection and dissemination of data rele-
vant for the analysis of the respect of the
human rights of migrants. Given that the
2010 round of censuses is already ongo-
ing, it is urgent for countries interested
in migration to follow closely the United
Nations recommendations on population
and housing censuses?® relative to the
recording of country of birth and country
of citizenship so as to obtain a timely and
comprehensive baseline for the further
analysis of international migration and its
interrelations with the challenges of safe-
guarding the human rights of migrants.
Availability of such data and their detailed
tabulation by age and sex can provide the
basis for developing other data collection
initiatives to shed light on problem areas
relative to the respect of the human rights
of migrants.

In addition, better use could be made of
administrative statistics generated during
the admission or return of international
migrants to assess outcomes from the
perspective of human rights. Information
on the success rate of asylum-seekers in
obtaining asylum or temporary permission

to stay; the characteristics of persons
sponsoring migrants for family reunifica-
tion and the timing of the process; the
naturalization of foreign nationals; infor-
mation on the types of contracts used in
hiring temporary migrant workers and on
the number of violations reported or inves-
tigated could all shed light on the deter-
minants of relevant migration outcomes
and on whether laws and regulations gov-
erning them are being applied fairly and
consistently with universally recognized
human rights.

While census authorities are generally
disposed to transparency in their pro-
cesses of data collection and diffusion,
other agencies with equally important
data often are not. Law enforcement and
migration agencies tend not to facilitate
access to data in their possession, nor
are they always amenable to suggestions
from independent scholars regarding
models for data collection. The data they
generate are often not accessible to those
who seek to monitor the human rights of
the migrants. It would be important to
elicit the collaboration of those agencies
and to assist in devising guidelines for
the appropriate and systematic dissemi-
nation of some of the administrative data
they collect.
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VII. Conclusion: Key Messages

Migrants are exposed to specific vulnerabili-
ties and risks and are to be protected against
those risks. The degree of exposure to vul-
nerability and risks of human rights abuses
and violations differ greatly among migrants
depending on several factors inter-playing
together, such as regular or irregular immi-
gration status; gender; nationality; ethnicity;
age; migration policies of the country of des-
tination; consular protection programmes of
the country of origin; sector of occupation,
etc. In varying scale, all migrants suffer
some degree of vulnerability in respect of
which they require protection.

Discrimination is an underlying factor of
migrants’ vulnerability, which limits or
nullifies migrants’ contribution to devel-
opment. When it concerns migrants, dis-
crimination takes multiple facets encom-
passing gender, race and religion and
generates mutually reinforcing patterns of
exclusion, disadvantage and abuse affect-
ing the full spectrum of public life from
conditions in the workplace, to access to
social services, justice, education, hous-
ing, health care, and participation in the
decision-making processes. The conse-
quences fostered by such an environment
jeopardize the contribution of migrant
women and men to development. Dis-
crimination against migrants thus needs
to be addressed forcefully.
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While States have the sovereign right to
decide who can enter and remain in their
territory, it is important to remember that
fundamental human rights are non-nego-
tiable. However, protection of the human
rights of migrants should not be disas-
sociated from, or set at variance with, the
management and control of migration. The
protection of the human rights of migrants
must be guaranteed at every stage of the
migratory process and in every procedure
of migration management, both in the
country of origin and in the country of tran-
sit and destination. Cooperation and coor-
dination among governments of countries
of origin, transit and destination in the set-
ting of migration policy and ensuring imple-
mentation of human rights instruments are
essential to safeguard the fundamental
rights and freedoms of migrants.

A. The Legal Framework

Migrating abroad can be an empower-
ing experience that motivates women
and men to seek better prospects beyond
their countries’ borders and that provides
resources, in terms of remittances to
countries of origin and labour and societal
contributions to countries of destination.
This mutually beneficial and legitimate
aim must not be undermined by abuse;




respecting the human rights of migrants
is not only a legal obligation, but is also
a pre-condition for societies to grow and
prosper in peace and security. The key,
therefore, is to realize more effectively the
linkages between human rights, devel-
opment strategies, and maximizing the
potential of migration.

Human rights are not a matter of choice,
but are legal obligations under international
treaties which bind all governments that
have accepted them. Human rights should,
therefore, be an integral dimension of the
design, implementation, monitoring and
evaluation of migration policies and pro-
grammes. Moreover, respect for the rights
of migrants is essential to maximize the
potential benefits and positive contributions
of migrantsto development. Indeed, respect
for the rights of migrants contributes to the
economic and social development in both
sending and receiving countries.

Increasing migrant flows have resulted in
growing international attention to such
complex issues as xenophobia, discrimi-
nation, racism, human trafficking, human
rights of migrants, and most recently, ter-
rorism and national security. There have
been a number of initiatives to address
these issues, including the appointment of
a Special Rapporteur on the Human Rights
of Migrants in 2000 and a Special Rap-
porteur on Trafficking in 2004. The United
Nations General Assembly increased the
visibility of migrants and their plight by
proclaiming December 18 as "“International
Migrants Day".

The primary reference document for the
protection of the human rights of migrants
is the Universal Declaration of Human
Rights, followed by the principal interna-
tional human rights instruments, includ-
ing the International Covenant on Civil and
Political Rights, the International Covenant
on Economic, Socialand Cultural Rights, the
International Convention on the Elimination
of All Forms of Racial Discrimination, the
Convention on the Rights of the Child, the
Convention on the Elimination of All forms
of Discrimination against Women, and the
International Convention for the Protection
of the Rights of All Migrant Workers and
Members of their Families.

One of the main challenges in the pro-
tection of the human rights of migrants
is the ratification, implementation and
enforcement of existing human rights
instruments. The objective of universal
ratification has not been achieved. Thus,
the challenge is to protect the rights of
migrants by strengthening the normative
human rights framework relating to inter-
national migrants and by ensuring that its
provisions are applied on a non-discrimi-
natory basis at the national level.

*  Migrants are human beings with rights
which must be protected by States as they
exercise their sovereign right to determine
who enters and remains in their territory.

«  Migration, development and human rights
are intrinsically interconnected. Respect

for the fundamental rights and freedoms
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of all migrants is essential for reaping the
full beneftts of international migration.

Human rights of migrants are a shared
responsibility. Governments of origin,
transit and destination each have an
important role to play in safequarding the
human rights of migrants.

The International Convention on the Pro-
tection of the Rights of All Migrant Work-
ers and Members of their Families offers
States the most comprehensive frame-
work for the protection of the human
rights of migrants. Concerns linked to its
low level of ratification must be addressed
and efforts must be intensified to better
articulate a human rights approach to
migration, including through greater dis-
semination of tools to strengthen States’
capacities in this regard. Good practices
should be documented to serve as guid-
ance to inform States” approaches.

Intergovernmental organizations and civil
society have key roles to play in working
with governments and migrants to achieve
protection of their rights, and respect for
their obligations. This should be encour-
aged and further cooperation developed.

world. In a world where irregular migrants
are more vulnerable to exploitation and
more likely to be subjected to human and
labour rights' violations, it is essential to
remember that fundamental human rights
are non-negotiable and that an individu-
al's immigration status is irrelevant in this
regard.

*  Government measures to respond to per-
sistent irreqular migration through bor-
der enforcement, anti-trafficking initia-
tives and immigration control measures
sometimes fail to take into account both
the international human rights frame-
work that exists to universally protect all
people on foreign territory, regardless of
nationality, and can result in abuses of
non-nationals in all stages of the migra-
tion process, including transit and return.

* The uncertainty regarding full citizen-
ship and legal status affects migrants’ full
participation and entitlements in society,
such as their right to health and educa-
tion and their right to work without being
subjected to discrimination.

»  Countries of origin and destination must
urgently consider developing programmes
which provide sound and easily acces-
sible information on safe channels for legal
migration, the possible harms of illegal
migration including trafficking, and infor-
mation concerning destination countries

Irregular migration is not only a phenom- and cities, for instance on travel, job place-
enon occurring between developed and ment, legal rights and health. Informa-
developing countries, but in all parts of the tion should also be provided on assistance
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available to migrants in the countries of
destination, such as those provided by
women's groups and human rights organi-
sations, legal aid services, various govern-
mental services and counseling services.

Increased female migration and the abuses
often experienced by female migrants call
for the recognition of a gender dimension
as an integral part of the process of plan-
ning, monitoring and policy making at all
levels which incorporates the particular
needs of women.

It is becoming increasingly evident that
migration is not a “gender-neutral” phe-
nomenon. Men and women display dif-
ferences in their migratory behaviours
and face different opportunities, risks and
challenges. Gender-specific issues must
be addressed, including factors leading
to irregular migration; vulnerability to
human rights abuses, exploitation, and
discrimination; and health issues.

The experience of female migrants differs
from that of men from the moment women
decide to migrate. Gender inequalities can
increase with migration, therefore gen-
erating risks and vulnerabilities. In some
cases, female migration is accompanied by
human rights violations, exploitation and
abuse. Women also have less access to
information on migration opportunities.

Gender issues and the protection of
human rights must be at the centre of

the migration agenda. Women who stay
behind as heads of households have spe-
cial needs, as do the increasing numbers
of women who migrate across borders on
their own. Female migrants, especially
girls and irregular migrants are often vul-
nerable to trafficking, exploitation, HIV,/
AIDS and other human rights violations
and need protection. In countries of ori-
gin, women and girls considering migra-
tion need to be informed about the risks
of irregular migration.

Many female migrants lack access to
much-needed health services. National
and local health authorities should pay
more attention to the health conditions of
international migrants. Even when health
services are available, other obstacles,
including language and communication
problems, cultural differences regarding
the perception of health and health care,
and lack of information about what is
available often prevent women migrants
from seeking medical care and health
services.

Migration schemes which institutionalize
family separation have a particular impact
on women, whether they are mothers
separated from their children or mothers
raising children alone in the absence of
migrant fathers.

There is a need for more reliable data and
research on female migration to identify
gaps in gender equality, develop strate-
gies to close those gaps, and monitor
implementation. To protect the human
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rights of female migrants throughout the
entire migration process, it is essential
to consider female migration from a life
cycle approach, examining the situation
of women and girls before they migrate,
as they migrate, their situation abroad,
and upon return to the country of origin.

Over the last fifteen years, there has been
a growing recognition that child migration
is a significant and increasingly impor-
tant phenomenon that requires the devel-
opment of a more effective, protective
approach. In addition to the International
Bill of Human Rights, the Convention on
the Rights of the Child (CRC) as well as
its two Optional Protocols, and notably the
Optional Protocol on the Sale of Children,
Child Prostitution and Child Pornography,
provide a robust framework for the protec-
tion of migrant children, regardless of their
migration status. International human
rights instruments on migration, such as
the International Convention on the Rights
of All Migrant Workers and Members of
their Families and the International Labour
Organization (ILO) Conventions as well as
the concluding observations and General
Comments of human rights treaty bodies,
in particular the Committee on the Rights
of the Child also provide comprehensive
guidance for ensuring the rights of migrant
children.

*  Children must matter in migration policies
and debates. Policies should take cogni-
zance of how migration affects children
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and should protect their rights by enhanc-
ing access to the benefits of migration
while simultaneously protecting against
vulnerabilities. Whether on their own
or with family, children are increasingly
becoming migrants in search of survival,
security, improved standards of living,
education or protection from abuse.

It is essential that children are registered
immediately after birth as a means of
ensuring that they have the right from
birth to a name, the right to acquire a
nationality and. as far as possible, the
right to know and be cared for by their
parents.

Children affected by migration are par-
ticularly vulnerable and should receive
special social protection. Migration poli-
cies should be accompanied by additional
investments in health, education and social
protection to address the risks, exclusion
and discrimination faced by children who
are migrating or are left behind.

When children migrate with parents
or are born to migrants in countries of
destination, the benefits of access to
higher standards of social services may
be reduced by disadvantages, includ-
ing discrimination, relative poverty and
language barriers. Children migrating
alone are often at higher risk of traf-
ficking, abuse, exploitation and violence.
Children who are left behind can face
challenges of family instability, increased
household responsibilities and social
stigmatization.



The lack of decent work and sometimes
the lack of decent working conditions are
among the chief reasons for out-migration.
Human rights deficits must be addressed
in order to make migration an informed
choice. Migration should take place in
conditions of dignity and be the result of
choice rather than a strategy of survival.
It is often violence, social and economic
exclusion, poverty, lack of access to health
care, food and education, inequality of
opportunities, and gender discrimination
that force people to leave their commu-
nities and livelihoods. People migrating
because of these human rights deficits are
less equipped to confront the challenges
ahead of them in a foreign country. They
are exposed to greater risks of abuse and
violations. Migration policies must address
the human rights including economic,
social, cultural, civil and political rights and
development deficits that are the causes
of a substantial part of the migration phe-
nomenon. Besides the obvious push fac-
tors that initiate movements, migrants are
also attracted by the pull factors in devel-
oped countries, particularly employment
opportunities and a higher standard of liv-
ing. Others move for family reunification
and social or cultural reasons. Refugees
and asylum seekers move to escape politi-
cal, religious or ethnic persecution.

«  Migrant workers like all workers have
entitlements to all labour rights. Migrants
are, however, also a special category of
workers who, because of theiremployment

in foreign labour markets, need specific
protection. Strong linkages exist between
the protection of migrant workers and the
contribution of labour migration to devel-
opment. Deficits in the enjoyment of rights
are, inter alia, at the origin of migration.
Workers should be enabled to exercise
the right to work in their own countries
and thus only migrate out of choice.

Recruitment agencies should be ade-
quately requlated so that migrants are not
given misleading information or exposed
to exploitation. Agencies involved in
labour recruitment and transportation of
migrants must be regulated in efficient
ways. Procedures for accountability as
well as those which ensure safe living and
working conditions must be developed
and monitored. This would go a long
way in preventing all kinds of harms and
abuses, including trafficking.

Employers’ and workers" organizations,
through their roles as social actors as well
as through sensitization and training of
their members, can enhance the effec-
tive protection of the rights of migrant
workers. Equality of treatment and non-
discrimination are a principle of particular
importance in this regard. It is in the inter-
est of all to avoid unfair competition based
on discrimination that would undermine
the chances of native workers in countries
of destination and deprive migrant work-
ers of the equitable fruits of their labour.

A significant number of migrant workers
face undue hardships and abuse in the
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form of low wages, poor working condi-
tions, virtual absence of social protec-
tion, denial of freedom of association and
workers' rights, discrimination and xeno-
phobia, as well as social exclusion.

Different forms of discrimination of
migrant workers in countries of destina-
tion erode the potential benefits of migra-
tion for all parties, and undermine their
development impact. The workers most
vulnerable to abuse of human and labour
rights are female migrant workers, espe-
cially domestic workers; migrant workers
in irreqgular status; trafficked persons and
migrant children. Low skills add to the vul-
nerability of migrant workers while skilled
workers are in a better position to protect
their rights.

Remittances are the most tangible way
in which migrant workers contribute to
poverty reduction, employment creation
and development in their countries of ori-
gin. Non-payment or underpayment of
wages is a violation of the human rights
of migrants and denies migrant work-
ers part or all of their incomes and limits
the amount of remittances that could be
used for reducing poverty and promoting
development.

In countries of destination, migrant
workers are better able to meet labour
demand, use their entrepreneurial skills
and enlarge the supply of goods and ser-
vices when they have access to training,
skill recognition and labour mobility, on
par with native workers.
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Social integration of migrant workers
and their families, manifested in their
exercise of the rights to work, to educa-
tion, to housing and other relevant rights,
allows migrants to raise their productivity
and the level of their contributions to the
economies of countries of destination.

The goal of temporary and circular
migration is to help meet specific short-
to medium-term demand for labour in
countries of destination, while avoiding
the permanent loss of skills and the detri-
mental consequences for development in
countries of origin.

It is important that equal treatment of
migrant workers should also be observed
under temporary foreign worker schemes.
Increasing the number of migrants, by
rotating them in and out of labour mar-
kets, should not be made at the expense of
migrants’ rights. Undermining rights and
protection of migrant workers infringes
development.

Human rights or humanitarian law viola-
tions are at the origin of refugee flows. The
protection and voluntary return of refugees
in safety and dignity is only possible if the
root causes generally linked with serious
human rights violations are addressed in a
sustainable manner.

Refugees are forced to fee as a result of
human rights violations and contraven-
tions of international humanitarian law. If



refugees are to return safely to their own
country and community, and if future ref-
ugee movements are to be averted, such
violations and contraventions must be
brought to a halt.

The right to life, liberty and security is
central to the institution of asylum, and
yet in too many instances, refugees and
asylum seekers are unable to find the
protection which they need and to which
they are entitled under international law.
The right to seek asylum is often threat-
ened where asylum-seekers are part of
mixed population movements and jeop-
ardized where shipmasters do not res-
cue those in distress and when govern-
ments are unwilling to disembark those
rescued, including asylum-seekers. The
international community must ensure
that people who are fleeing from their
homeland have access to the territory of
other States and are able to enjoy peace-
ful, productive and dignified lives while
living in exile.

Sexual and gender-based violence (SGBV)
remains a major threat to many refugees
and asylum seekers, particularly women
and girls. Every effort must be made to
ensure that refugee camps and assis-
tance programmes are designed in a way
to prevent SGBV and to provide effective
support to its victims.

Too many refugees and asylum seekers are
held in detention centres or are obliged to
live in confined and overcrowded camps.
Such situations are unacceptable and

every effort must be made to ensure that
refugees can exercise the full range of
human rights granted to all people in the
Universal Declaration of Human Rights.

Human trafficking and migrant smuggling
are global challenges affecting virtually
all countries. Traffickers and smugglers
effectively exploit common human vulner-
abilities, including the various factors that
make people consider leaving their homes.
Smuggled migrants are often exposed to
abuse and deadly risks during their jour-
ney. Once at the destination, smuggled
migrants' status as irregular immigrants
makes them vulnerable to abuse, discrimi-
nation and exploitation. Trafficking victims
suffer systematic exploitation at the hands
of their traffickers, including working in
sweatshops, exploitation in the sex indus-
try and domestic servitude.

« The rule of law and effective criminal
justice systems actively addressing the
crimes of human trafficking and migrant
smuggling are essential for the protection
of migrants’ human and legal rights and
of those who are trafficked and smuggled.
Adequate legal frameworks and institu-
tions are essential to ensure that justice is
served and that victims receive compen-
sation when appropriate for the suffering
they are forced to endure.

«  Criminal profits generated through human
trafficking and migrant smuggling are
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high, while enforcement and conviction
rates, globally, are low: human trafficking
and migrant smuggling are high-profit/
low risk crimes. Preventing and combat-
ing these crimes necessitates a compre-
hensive, multi-dimensional response, of
which strengthening the criminal jus-
tice response to migrant smuggling and
human trafficking is a core element. When
designing such policies, upholding human
rights and protecting the safety and lives
of migrants must be paramount.

The Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially
Women and Children and the Protocol
against Smuggling of Migrants by Land,
Sea and Air, both supplementing the
United Nations Convention against Trans-
national Organized Crime, provide the
first internationally accepted definitions of
human trafficking and migrant smuggling
and are the primary international legal
instruments addressing these criminal
activities. Global adherence to the Pro-
tocols and their effective implementation
remains a challenge today.

Measures to protect the human rights
of victims of human trafficking and
smuggled migrants are urgently needed.
States have a responsibility under inter-
national law to act with due diligence
to prevent human trafficking and smug-
gling of migrants, to investigate and
prosecute traffickers and smugglers, and
to assist and protect victims of traffick-
ing. Anti-trafficking and anti-smuggling
measures must protect the human rights
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and dignity of persons, in particular the
rights of those who have been trafficked
and smuggled, and of migrants, inter-
nally displaced persons, refugees and
asylum-seekers. The Recommended
Principles and Guidelines on Human
Rights and Human Trafficking, produced
by the Office of the High Commissioner
for Human Rights (OHCHR), seek to
inform State action in devising measures
to protect and provide redress to the vic-
tims of trafficking.

The right to development and economic
and social rights are inalienable human
rights. The Declaration on the Right to
Development confirms that steps should
be taken to ensure the full exercise and
progressive enhancement of the right to
development, including the formulation,
adoption and the implementation of pol-
icy, legislative and other measures at the
national and international levels.

*  Development is more than an economic
parameter and encompasses human
rights. Development goes beyond eco-
nomic growth to embrace notions linked
to human development, which focuses on
the individual, his/her family and com-
munity, and seeks to expand individual
capabilities and choices through health,
education, a decent standard of living and
political freedom.



Migration policy should form part of an
over-all  comprehensive  development
strategy to ensure policy coherence and
proper understanding of the two-way
linkage between migration and devel-
opment. Labour mobility should be part
of an over-all strategy relating to labour
employment, trade, investment and
human resource development policy.

Migrants contribute to the development
of their countries of origin through remit-
tance fbows, investment and business ven-
tures, and skills and technology transfer.
As migration affects the development of
both sending and receiving countries, co-
development initiatives should be encour-
aged and scaled up.

Countries of origin have a significant role
to play in ensuring that migration fosters
development and protects the rights of the
emigrating workers, inter alia, by: 1) Put-
ting in place appropriate mechanisms to
ensure that migrant workers are afforded
protection and provided relevant informa-
tion at each stage of their migration cycle,
and 2) Creating an enabling environment
to encourage and facilitate return and
active engagement and linkages between
migrants and diaspora populations.

Properly managed, migration can contrib-
ute to the achievement of the Millennium
Development Goals (MDGs), including
poverty reduction (MDG 1), improve-
ments in education (MDG 2), gender
equality (MDG 3), reduction of child mor-
tality (MDG 4), improvement of maternal

health (MDG 5), and combating HIV,/
AIDS, malaria and other diseases (MDG
6).

«  Migration can be a positive factor and
help achieve the realization of the right to
development, both at the collective and
individual levels, as well as economic and
social rights. However, the achievement of
these rights as well as the achievement of
the MDGs may be hampered in the short-
run if brain drain is not addressed.

Official statistics can provide useful infor-
mation to monitor and assess the effec-
tiveness of measures to safeguard the
rights of migrants. Some data collec-
tion systems provide critical information
about vulnerable groups, such as asylum-
seekers, victims of trafficking or children
migrating on their own (unaccompanied
minors). Available statistics also permit,
under certain circumstances, to estimate
the number of migrants in an irregular
situation who, because of such irregular-
ity, tend to be more vulnerable to human
rights violations.

« TJo understand the extent to which coun-
tries of destination and their institu-
tions successfully safequard the rights
of migrants it is essential to have good
age- and sex-disaggregated data for both
nationals and non-nationals.

«  Comparisons between nationals and non-
nationals by sex can be especially useful in
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determining whether and to what extent
female migrants face more barriers to
the enjoyment of the full range of human
rights than their male counterparts or
than women who are nationals.

Administrative statistics, generated dur-
ing the admission or return of migrants,
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can be used to assess outcomes from the
perspective of human rights. Detailed
information can shed light on the deter-
minants of relevant migration outcomes
and on whether laws and regulations
governing them are being applied fairly
and consistently with universally recog-
nized human rights.



Appendix A:
The Global Migration Group

The Global Migration Group (GMG) is
an inter-agency group bringing together
heads of agencies to promote the wider
application of all relevant international and
regional instruments and norms relating
to migration, and to encourage the adop-
tion of more coherent, comprehensive
and better coordinated approaches to the
issue of international migration. The GMG
is particularly concerned with improving
the overall effectiveness of its members
and other stakeholders in capitalizing
upon the opportunities and responding to
the challenges presented by international
migration.

The GMG was established by the United
Nations Secretary-General in early 2006
in response to a recommendation of the
Global Commission on International
Migration for the establishment of a high-
level inter-institutional group of agencies
involved in migration-related activities.
The GMG was created by building on an
existing inter-agency group with a more
limited membership, the Geneva Migra-
tion Group, which was established in April
2003. Four new members were admitted
at the end of 2007: UNESCO, UNICEF,
UNITAR, and the Regional Commissions.

The GMG meets at regular intervals. The
Chair is held on a rotating basis for periods

of 6 months by the executive heads of its
member organizations. The GMG contrib-
uted actively to preparations for the 2006
General Assembly High Level Dialogue on
International Migration and Development
and to the meetings of the Global Forum
on Migration and Development the first of
which was held in Brussels in July 2007,

The GMG consists of 14 organizations
that are actively involved in international
migration and related issues:

The International Labour Organization
(ILO), the UN specialized agency on labour
issues, has been dealing with labour migra-
tion since 1919. It has pioneered interna-
tional Conventions to guide migration pol-
icy and protection of migrant workers. All
major sectors of ILO - standards, employ-
ment, social protection and social dialogue
- work on labour migration within its over-
arching framework of ‘decent work for all".
ILO adopts a rights-based approach to
labour migration and promotes tripartite
participation (governments, employers
and workers) in migration policy. It pro-
vides advisory services to Member States,
promotes international standards, provides
a tripartite forum for consultations, serves
as a global knowledge base, and provides
technical assistance and capacity-building
to constituents. ILO has recently developed

INTERNATIONAL MIGRATION & HUMAN RIGHTs 109




a multilateral framework on labour migra-
tion to guide its constituents in labour
migration policy.

The

is dedicated to promot-
ing humane and orderly migration for the
benefit of all. IOM acts with its partners
to: uphold the human dignity and well-
being of migrants; encourage social and
economic development through migra-
tion; assist in meeting the growing opera-
tional challenges of migration manage-
ment; and advance understanding of
migration issues. It does these by using
its long experience and world-wide pres-
ence to provide a full range of services and
advice to governments and migrants, from
projects and practical solutions to policy
and broad strategic approaches, from data
collection, research and analysis to the
provision of a forum for States, intergov-
ernmental organizations and civil society
to exchange views and experiences and
promote cooperation and coordination of
efforts on international migration issues.

The

promotes
a human rights approach to migra-
tion throughout its work. In particular, it
supports the mandates of the UN Spe-
cial Rapporteur on the Human Rights of
Migrants and the UN Special Rapporteur
on Trafficking and services the Com-
mittee on Migrant Workers, the treaty
body supervising compliance with the
International Convention on the Protec-
tion of the Rights of All Migrant Workers
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and Members of their Families. OHCHR
also implements a technical cooperation
project on Trafficking which is guided by
OHCHR's Recommended Principles and
Guidelines on Human Rights and Human
Trafficking. Issues of migration, devel-
opment and human rights are further
addressed and analyzed, including at the
regional and country level, through a vari-
ety of other mandates and programmes,
such as that of national human rights
institutions.

The

, the
United Nations focal point for the inte-
grated treatment of trade and develop-
ment, aims, inter alia, to make migration
work for development and contribute to
the achievement of the MDGs. Under its
three pillars (research and analysis, tech-
nical assistance and inter-governmental
consensus-building), UNCTAD actively
promotes coherence and global under-
standing by offering strategic policy anal-
ysis and options on the nexus between
migration, trade and development, includ-
ing through expert meetings and key pub-
lications. It undertakes analytical work and
provides advice and technical assistance
to policy makers, trade negotiators and
regulators on: contribution of migrants to
development; the potential benefits and
opportunities of trade, investment and
developmental links between countries
of origin of migrants and their communi-
ties abroad; and the potential of migrants'
remittances to contribute to development.
It also contributes to the knowledge base



on trade- and development-related issues
and trends including on circular migration;
gender-related migration; brain-drain and
brain circulation. UNCTAD's work on trade
in services include market access, regula-
tory issues and institutional frameworks
to facilitate the temporary movement of
natural persons at the multilateral (GATS
Mode 4), regional and bilateral levels as
well as trade in labour intensive services
and fostering skills development and rec-
ognition of qualifications. UNCTAD col-
lects migration-related data and informa-
tion and participates in the interagency
Task Force on Statistics of International
Trade in Services.

The

of the United Nations
Secretariat is the primary source of infor-
mation on matters related to international
migration and development for the Gen-
eral Assembly, ECOSOC and its functional
commissions. UNDESA's activities in this
area are part of its overall responsibilities
for the analysis of development prospects
globally, and aim at providing the founda-
tion for the policy debate on maximizing
the benefits of international migration
for development. They include provid-
ing objective analyses of the causes and
conseqguences of international migration;
compiling, analyzing and disseminating
statistics on international migration; work-
ing to improve the availability and compa-
rability of those statistics; and, in collabo-
ration with the Regional Commissions,
monitoring national and regional policies
on international migration.

The

aim is to maximize
the developmental benefits of migration
for poor countries, and mitigate any nega-
tive consequences. UNDP country offices
provide capacity development support to
governments that wish to develop pro-
poor, prodevelopment and human rights-
based migration strategies, as part of their
broader MDG-based national develop-
ment strategies. Particular attention s
given to the efficiency and use of remit-
tances, retaining key skills, improving the
participation of diasporas, strengthening
local governance and investment in edu-
cation. Within the international debate on
migration, UNDP advocates for a focus
on sustainable human development and
protecting the rights of migrants, as well
as progress on the GATS Mode 4 nego-
tiations on the temporary movement of
labour.

emphasizes the human face of migra-
tion and addresses the implications of the
movement of people in its fields of compe-
tence. These include: the migration edu-
cation nexus and the challenges raised by
brain drain/gain, student mobility, and the
international recognition of qualifications;
the migration-development nexus, with a
particular emphasis on the development
of knowledge diasporas through the use of
ICTs; the impact of environmental trends
and climatic change on forced migra-
tion; the cultural integration of migrants
in host societies, with particular attention
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to the balance between social cohesion
and the respect for cultural diversity;
and the research-policy nexus through
the creation of research networks and of
innovative platforms enabling exchanges
between researchers and policy-makers. It
does so by cooperating with a wide range
of partners, including intergovernmen-
tal organizations, civil society groups and
universities.

International migration has important
implications for demographic dynam-
ics and thus for the core mandate of
the

. UNFPA's approach towards pol-
icy and programmatic interventions in this
areais rights-based and culture and gender
sensitive. Among issues of particular con-
cern are the challenges of female migra-
tion, including trafficking and smuggling;
migration and the spread of diseases such
as HIV/AIDS; the provision of basic social
services, including reproductive health
services, in areas of destination; and pro-
tection of the human rights of migrants.
UNFPA seeks to improve data, research
and institutional capacity for formulating
and implementing migration policies and
programmes. UNFPA is strongly dedi-
cated to providing directed policy, advo-
cacy and technical support to ensure that
international migration is recognized as an
important factor in development.

In order to fulfill its mandate to protect ref-

ugees and find durable solutions for them,
the
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is actively involved in a range of activi-
ties with a direct bearing on migration.
They include contributing to the work of
regional fora on migration and asylum;
assisting states to address the phenom-
enon of mixed migratory movements;
capacity-building and institutional sup-
port relating to asylum; data-collection
and analysis on forced migration and sec-
ondary movements of refugees; advocacy
relating to asylum, statelessness and the
phenomenon of internal displacement;
provision of assistance for the voluntary
repatriation and reintegration of refugees
and return of displaced persons; advo-
cacy to encourage the development aid
community to recognize and mitigate
the development impact of hosting large
numbers of refugees or receiving back
large number of refugees and displaced
persons.

, guided by the Convention of the
Rights of the Child, is dedicated to the real-
ization of the rights of children and women
affected by migration. It carries out policy
research and evidence-based analyses to
find practical solutions to the challenges
that migration can bring, including an
assessment of unaccompanied and sepa-
rated migrant children. UNICEF focuses on
the social impact of migration and remit-
tances on children left behind, and the
role that social protection and legislative
reform can play in supporting the realiza-
tion of the rights of affected children and
women. UNICEF is currently testing meth-
odologies to measure the social impact



of migration and remittances on children
left behind, and is working jointly with the
United Nations Department of Economic
and Social Affairs (UNDESA) to estimate
the numbers of international migrant chil-
dren. In addition to its research and analy-
sis, UNICEF is also strongly committed to
working directly with governments and
civil society to develop protective poli-
cies for children, adolescents and women
affected by migration, including human
sustainable development, child trafficking
and child protection.

The

mandate is to
strengthen the effectiveness of the United
Nations system through capacity develop-
ment. For over a decade, UNITAR has been
involved in inter-agency collaboration on
international migration and related issues,
providing training to government officials
in most regions of the world. In addition,
it supports the progress of international
policy dialogue processes, principally the
Global Forum on Migration and Devel-
opment and the United Nations General
Assembly's debate on international migra-
tion and development. Together with
its partners, UNITAR works to enhance
knowledge on legal underpinnings, poli-
cies and good practices related to migra-
tion and development, thereby enabling
governments to make informed decisions
in this field. Dedicated to promoting inclu-
sive dialogue among all stakeholders in
the migration process across sectors and
world regions, the Institute offers a plat-
form for networking, trust building, the

exchange of ideas and the dissemination
of lessons learned.

The

, as custodian of the
Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women
and Children as well as the Protocol
against the Smuggling of Migrants by
Land, Sea and Air, which both supplement
the Convention against Transnational
Organized Crime, assists governments
in their ratification and implementation.
UNODC promotes international coopera-
tion among governments, assisting them
in implementing comprehensive, multi-
disciplinary approaches, with a special
focus on criminal justice responses. It
provides legal assistance and supports
capacity-building for law enforcement,
prosecution and the judiciary. Victim
support and witness protection are also
part of UNODC's work. The implementa-
tion of the two Protocols will contribute to
the reduction of irregular migration and
related criminal activities.

International migration is a phenomenon
that exhibits regional specificities. The
work of the five

is dedicated to fostering
incorporation of the regional perspective
in any analysis of international migra-
tion and in addressing the multidimen-
sional aspects of migration, which entails
the integration of this phenomenon with
development goals. Their activities include
monitoring the development of regional
and sub regional consultative processes
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focusing on migration, striving to move
towards interregional convergence and
regional integration initiatives. As a com-
plement to these efforts, the regional
commissions are actively engaged in ana-
lyzing the countries' priorities and experi-
ences regarding labour markets, training,
exchanges of human capital and portabil-
ity of pension and health benefits.

The engagement on inter-
national migration focuses on the develop-
ment impact of migration and remittances
for developing countries. The focus to date
has been largely on generating reliable
data and deepening existing knowledge on
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the potential benefits and costs of migra-
tion at both the household and aggregate
level. This work has lead to a number of
important global and regional reports and
has improved the availability and qual-
ity of data on priority issues. Operational
work to date has focused on reducing the
costs of remittances and better channel-
ing of these resources; enhancing the por-
tability of pensions and strengthening the
protection of migrant workers. The World
Bank has also been actively engaged in
the attempt to gain global policy coher-
ence in the area of international migration
by means of improved partnerships and
coordination.



Appendix B: Relevant Migration
and Human Rights Instruments™

Fundamental Instruments

Universal Declaration of Human Rights,
1948

Convention for the Suppression of the
Traffic in Persons and of the Exploi-
tation of the Prostitution of Others,
1950

Convention Relating to the Status of
Refugees, 1951

International Convention on the Elimi-
nation of All Forms of Racial Discrimi-
nation (ICERD), 1966

International Covenant on Economic,
Social and Cultural Rights (ICESCR),
1966

International Covenant on Civil and
Political Rights (ICCPR), 1966

Protocol Relating to the Status of Refu-
gees, 1967

Convention on the Elimination of
All Forms of Discrimination against
Women (CEDAW), 1979

Convention against Torture and Other
Cruel, Inhuman or Degrading Treat-
ment or Punishment (CAT), 1984

Convention on the Rights of the Child
(CRC), 1989

International Convention on the Pro-
tection of the Rights of All Migrant
Workers and Members of their Fami-
lies ICRMW), 1990

Protocol to Prevent, Suppress and Pun-
ish Trafficking in Persons, Especially
Women and Children, supplementing
the United Nations Convention against
Transnational Organized Crime, 2000

Protocol against the Smuggling of
Migrants by Land, Sea and Air, supple-
menting the United Nations Conven-
tion against Transnational Organized
Crime, 2000

Convention on the Rights of Persons
with Disabilities (CRPD), 2006

Convention on the Protection and Pro-
motion of the Rights and Dignity of
Persons with Disabilities, 2008
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Female Migrants

Convention for the Suppression of the
Traffic in Women and Children, 1947

Optional Protocol to the Convention
on the Elimination of All Forms of Dis-
crimination against Women, 1999

Migrant Children

Worst Forms of Child Labour Conven-
tion, 1999 (No0.182)

Optional Protocol to the Convention on
the Rights of the Child on the Involve-
ment of Children in Armed Conflict,
2000

Optional Protocol to the Convention on
the Rights of the Child on the Sale of
Children, Child Prostitution and Child
Pornography, 2000

Committee on the Rights of the Child,
General Comment No. 6: Treatment of
Unaccompanied and Separated Chil-
dren Outside their Countries of Origin,
2005

Migrant Workers

Forced Labour Convention, (No0.29),
1930

Declaration of Philadelphia, 1944
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Freedom of Association and Protection
of the Right to Organise Convention,
(N0.87),1948

Migration for Employment Recom-
mendation (Revised), (N0.86), 1949

Migration for Employment Convention
(Revised), (N0.97), 1949

Right to Organise and Collective Bar-
gaining Convention, (N0.98), 1949

Equal  Remuneration  Convention,
(N0.100), 1957

Abolition of Forced Labour Conven-
tion, (No.105), 1957

Discrimination ~ (Employment  and
Occupation) Convention, (No.111),
1958

Optional Protocol to the International
Covenant on Civil and Political Rights,
1966

Minimum Age Convention, (No.138),
1973

Migrant  Workers  (Supplementary
Provisions) Convention, Concerning
Migrations in Abusive Conditions and
the Promotion of Equality of Opportu-
nity and Treatment of Migrant Work-
ers, (No.143), 1975

Migrant Workers Recommendation,
(No.151), 1975




* Second Optional Protocol to the Inter-
national Covenant on Civil and Political
Rights, Aiming at the Abolition of the
Death Penalty, 1989

* Declaration on Fundamental Principles
and Rights at Work and its Follow-up,
1998

* Optional Protocol to the Convention
against Torture and Other Cruel, Inhu-
man or Degrading Treatment or Pun-
ishment, 2002

* International Labour Organization
(ILO) Multilateral  Framework on
Labour Migration, 2005

Refugees and Stateless Persons

» Convention Relating to the Status of
Stateless Persons, 1954

* Convention on the Reduction of State-
lessness, 1961

Smuggled Migrants and Victims
of Trafficking

* United Nations Convention against
Transnational Organized Crime, 2000

* Protocol against the lIllicit Manufactur-
ing of and Trafficking in Firearms, Their
Parts and Components and Ammuni-
tion, supplementing the United Nations

Convention against  Transnational
Organized Crime, 2001

Recommended Principles and Guide-
lines on Human Rights and Human
Trafficking, 2002

United Nations Convention against
Corruption, 2003

Other Instruments

Declaration on the Human Rights of
Individuals Who are Not Nationals of
the Country in Which They Live, Gen-
eral Assembly Resolution 10/144,
1985

Declaration on the Right to Develop-
ment. General Assembly Resolution
41/128, 1986

Human Rights Committee General
Comment No. 15: The Position of
Aliens under the Covenant, 1986

General Agreement on Trade in Ser-
vices (GATS) Mode 4, 1995

Final Report on the Rights of Non-
Citizens by Special Rapporteur David
Weissbrodt Prepared for the United
Nations Sub-Commission on the Pro-
tection and Promotion of Human
Rights, United Nations Doc. E/CN.4/
Sub.2/2003/23, 2003
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Committee on the Elimination of Racial
Discrimination, General Recommen-
dation No. 30: Discrimination against
Non-Citizens, 2004

Equality of Treatment (Accident Com-
pensation) Convention, 1925 (No.19)

Labour Inspection Convention, 1947
(No.81)

Protection of Wages Convention, 1949
(No.95)

Social Security (Minimum Standards)
Convention, 1962 (N0.118)

Employment Policy Convention, 1964
(N0.122)

Minimum Wage Fixing Convention,
1970 (No.13T)
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Tripartite Consultation (International
Labour Standards) Convention, 1976
(No.144)

Occupational Safety and Health Con-
vention, 1981 (No.155)

Maintenance of Social Security Rights
Convention, 1982 (No.157)

Occupational Health Services Conven-
tion, 1985 (No.167)

Working Conditions (Hotels and Res-
taurants) Convention, 1991 (No.172)

Safety and Health in Mines Conven-
tion, 1997 (No.176)

Private Employment Agencies Con-
vention, 1997 (No.181)



Appendix C: Adoption of Key
United Nations Legal Instruments
on International Migration

Number of Countries Ratifying, by Region*
Adopted as of September 2008

Instrument Year Entry | Total | Africa | Asia | Europe | Latin | North- | Oce-
adopted | into Num- Ame- | ern ania
force ber of rica Ame-
Coun- and rica
tries Carib-
bean
Convention 1951 1954 144 48 19 42 27 1 7

Relating to the Sta-
tus of Refugees

Protocol Relating 1967 1967 144 48 19 4] 27 2 7
to the Status of

Refugees

International 1990 2003 39 14 8 2 15 = =

Convention on
the Protection of
the Rights of All
Migrant Workers
and Members of
their Families

Protocol to Pre- 2000 | 2003 16 35 17 36 23 2 3
vent, Suppress and
Punish Trafficking
in Persons, Espe-
cially Women and
Children

Protocol against 2000 | 2004 108 32 17 35 19 2 3
the Smuggling of
Migrants by Land,
Sea and Air

*Composition of Regions according to United Nations Population Division
Compiled from United Nations Treaty Collection (2008).
http://treaties.un.org/Pages/Home.aspx?lang=en.
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